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“DeuteronomyVersusthe
BankraptcyCode”

| am a bankruptcy lawyer,
Kermit Netteburg’s article
(January-February) on the
bankruptcy court’s decision
to take tithe money is not
surprising to bankruptcy
lawyers and clearly states the
law. Churches have no
superiority over creditors
when it comes to receiving
money from bankrugts.

In my opinion, a bank-
rupt can deduct tithe by
carefully documenting the
services the bankrupt and
his family receives from the
church. Financial problems
are frequently associated
with family strife and the
bankrupt receives the
benefit of family counselin?,
as well as financial counsel-
ing. When abankrupt is
forced to admit personal
failure before his financial
associates and the members
ofhis church, pastoral
coqns_elln% is invaluable in
assisting the bankrupt and
his family in makin? the
right choices when liquidat-
ing their business.

Qur critics frequently
point to tlthln%as an
Indication ofthe hypocrisy
and meaninglessness of
biblical scripture. Christian
ministers support liberal
interpretations, modern
interpretations, or do their
own interpretations, but
then quickly point to “the
Word of God” when it
comes to tithing. Nonbe-
lievers view Christians as
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using the cross to shield
their wallets. My examina-
tion ofthis case indicates
there was no attempt by
church to demonstrate
humility, or seek reconcilia-
tion with any alleged
creditors or the trustee. Nor
was there any attempt to
demonstrate a truer humili-
ty or willingness to sacrifice
by offering to return the
money rather than having
their church or the name of
Christ held up to public
ridicule by aggrieved
creditors who were told to
lose their money, because
the church somehow
acquired a superior right in
Christ’s name over the
debtor’s money. Do you
think Christ or the apostles
would take money from a
family who did not pay their
debts and allowed the
creditors to suffer, so they
could proclaim good works
in the name ofthe Christian
church?

SCOTT L. MITZNER
Attorney

Westmont, Illinois

While I'applaud the
commitment ofthe Youngs
to their church | believe that
they and the Seventh-day
Adventist Church (among
others), were in error on two
counts when they participat-
ed in filin? a friend-of-the-
court brief.

First, Deuteronomy 14:22
states that tithe is on the
increase. When someone is
in bankruptcy there clearly
isno increase. These tithes

should more properly be *
labeled offerings.

Second, | believe it is
tantamount to robbery
when tithe is paid and
creditors are ignored.
Bankruptcy implies that
commitments were made
that the Youngs were not
able to fulfill. Making
offerings to the church does
not forgive or lessen a
previously made obligation.

Bankruptcy is a painful
experience for anyone who
has to(?o through it. Tam
pleased that the Youngs have
astron% spiritual foundation
to enable them to survive
this ordeal. Considering
creditors as people who also
have families and bills to pay
isno less a Christian virtue
than paying tithe.

DAVID G. SMALL, Jr
Sparks, Nevada

“EndangeredFreedoms”

Asa Hungarian immi-
grant who has resided in the
U.S. since 1956,1find this
article by former Liberty
editor Roland R. Hegstad
(January-February) inap-
propriate and misleadin%.

Mr. Szilvasi, a Seventh-
day Adventist, represents an
extremely tiny minority in
Hungary where there are
approximately 50 religious
denominations. That fact in
itself negates the charge of a
“threat to free churches.”

As for Mr. Hegstad’s
reference to international
covenants, the principle of
sovereignty overrides those
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whenever national interests
are concerned. In that
respect the United States has
broken numerous interna-

tional covenants, in manipu-

lating policies and politics in
Central America and the
Middle East.

And, you should be
advised that Cardinal
Mindszenty did not escape
to take part in the revolution
of 1956; he was liberated by
the people. He may be
considered by some as a
libertarian, but he was most
certainly a coward, aban-
doning his office and the
believers at the time of
greatest need. A unique
accomplishment never
encountered before in the
1,000-year-old history of the
Catholic Church in Hunga-

ry-Considerin% the sad state
of morality, ethics, and
social conditions in Ameri-
ca, you should concentrate
first on putting your own
house in order before
pointing fingers at other
nations. No Hungarian
organization meddles with
the affairs of the United
States in any way; minding
our own business should be
a primary consideration.
LOUIS J. MIHALYI, Ph.D.
Professor Emeritus
California University System
Newland, North Carolina

Liberty Prevails

Truth is amazing! It
warms and enlightens some,
while others find it repug-
nant and revolting. It frees

some from very hazardous
results and brings joy, while
only frustrating and anger-
ing those with another
agenda. Keep chipping away
attruth. For some, when
they face absolute truth
before God, Liberty will not
give them the opportunit%to
say, “I was not aware of this
point of view.”

Liberty confronts political
agendas In religious disguise.
|t meets the hard right with
its own medicine, adverse
confrontation mixed with
cynicism, which leaves a lot
ofroom for improvement
on hoth sides. May God
bless you. Truth is never
£asy.

ALAN WILLIAMS
Lake Charles, Louisiana

[Amen. Say it again,
Alan!—Ed.]

DECLARATION

I,

“Prejudice in the Press”

Roland Hegstad’s third of
a century as editor of Liberty
has meant many important
contributions to the cause of
religious freedom. He will
be missed, and he leaves a
large pair of shoes for his
successor to fill.

| must take issue,
however, with Marvin
Olasky’s thesis (January-
February) that the media
have an anti-Christian bias.
It is true that journalists are
sometimes insensitive and/
or inadequately informed,
but on balance they are not
hostile to religion. My own
observation, after many
years as a religious journal-
Ist, is that conservative
Christian viewpoints are
more common than any
others in syndicated
columns and almost totally

OF PRINCIPLES

cised when church and state are separate.

The God-given rightof religious liberty is best exer-
G

AGovernment is God’s agency to protect individual
rights and to conduct civil affairs; in exercising these
responsibilities, officials are entitled to respect and

cooperation.

Religious liberty entails freedom of conscience: to
worshlr or not to worship; to profess, practice and

promu

gate religious beliefs or to change them. In

exercising these rights, however, one must respect the
equivalent rights of all others.

Attempts to unite church and state are opposed to
the interests of each, subversive of human rights and
Fotentially persecuting in character; to oppose union,
awfully and honorably, is not only the citizen’s duty
but the essence of the Golden Rule-to treat others as
one wishes to be treated.

dominate the religious
electronic media.

When Pat Robertson or
Jerry Falwell is criticized, it
is generally not for their
religious views but for their
political agenda.

What | sense as some-
what lacking in the media is
adegree of support for
religious freedom and
church-state separation
equal to their support for
press freedom.

EDD DOERR, Executive

Director
Americans for Religious

Liberty
Silver Spring, Maryland

“Media and Religion”

Don Clark’s article
(January-February) (]Jives us
an important inside look at
the extent of anti-Judeo-
Christian bias among those
who control the news media.
These leaders applauded Ted
Turner’s call in a Kansas
City speech to repudiate the
Ten Commandments as a
moral code and to substitute
Turner’s own personal
guidelines. CNN may be

epended on to insidiously
attack or belittle Judeo-
Christian beliefs.

Good journalists like Don
Clark may well revive ethical
treatment of and respect for
religious beliefs.

LARRY W. WOLF, Attorney
Hanover, Pennsylvania
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pop porn: Could anything
good come out of the Los
Angeles earthquake? Yes. It
pummelled the hub of
America’s $3 billion X-rated
video industry. The three
communities of Chatsworth,
Northrid%e, and Canoga
Park—which surrounded
the quake’s epicenter—
contained nearly 70 compa-
nies that churned out more
than 95 percent of the
rou?_h!y 1,400 sexually
explicit videos made every
year in the United States.
Every one of the slut
makers—without excep-
tion—suffered major
damage. What’s the matter?
Doesn’t God believe in “free
speech™?

W hen all else fails,
LEGISLATE PRAYER: With
violence in the District of
Columbia schools worsen-
ing, Councilman Marion
Barrr introduced a hill that
would allow “non-sectarian
prayers to be said over the
Intercom, at assemblies, and
at graduation ceremonies.
“With all this violence,” the
former mayor said, “we need
to allow those who want to
pray to do it.” He never
mentioned, of course, that
nothing stops students from
praying now. Also, no
evidence exists that Ie?islat-
ed prayer in school will
decrease violence, except
perhaps heads howed in
Brarer might avoid a few
ulfets.

IAMBS +-PENTAMETERS

M  oONDAY, MOONDAY, CAN'T
TRUST THAT DAY: Religious
News Service reports that an
attempt in the House of
Representatives to make
each July 28 Parents Day
came from the influence of
the Unification Church,
whose adherents believe that
Reverent Sun Myung Moon
and his wife Hak Ja Han are
the divine parents of
mankind. “This is not about
honoring my mother or
your parents in general,”
warned sociology professor
Anson Shupe and Moonie-
watcher. “It's about
honoring Mr. and Mrs.
Moon as the true parents of
mankind.” Though the
Unification Church hasn't
openly tied itselfto the
resolution, the Washington
Times (which Moon owns)
reported that Representative
Dan Burton (R-Ind.)
introduced the idea of
Parents Day to mark the
occasion ot a Capitol Hill
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reception given in honor of
Hak Ja Han Moon. Gary
Jarmin of Christian Voice, a
right-wing lobby with ties to
the Unification Church,
claims that his organization
thought of the concept, but
he acknowledges a “seman-
tic overlap” between Parents
Day and beliefin the divine
parenthood of the Moons.

A braham s “all faith
WELCOME WITHOUT PREFER-
ence’ DeLi: In an attempt to
have a yellow pages that “in
no way, shape, or form
could be conceived as
discriminatory” or which
conflicts with federal
ﬁuidelin_es—US West Direct
as decided to cleanse
religious symbols from its
yellow pages ads. Asa
result, St. Benedict’s Center,
a Catholic nursing home,
had to remove a logo that

contained a cross. The
nursing home was told too
that it could use the name
“Benedict” only once. The
Good Shepherd Lutheran
Home also had to remove its
cross logo. We recommend
that US West Direct
executives “let their fingers
do the walking across the
yellow pages” of another
document. It’s called the
U.S. Constitution! (After a
barrage of protests, US West
Direct backed down.)

(10D's owN PARTY: In an age
of “stealth candidates”—
conservatives who run for
local offices without
revealing their true position
until elected—at least the
Riverside, California,
Republican Party office isn't
hiding its views. The preface
to the Party’s recently passed
resolution quotes the
Founding Fathers on the
importance of religion for
good government, and it
states the Par[tjy’s commit-
ment to “Traditional Family
Values and High Moral
Standards.” Fine. But then
the resolution itself reads
that “we will be committed
and dedicated to the ethical
teaching of Jesus Christ, the
Master of all teachers.”
Committee chairwoman
Kathy Walker said she
hopes non-Christian
Republicans won't be
“alienated by the resolu-
tion.” Whatever could have
given her that idea?

ILLUSTRATION BY RAY DRIVER



L et DONNA SHALALA GO
FRsT: 1N @ massive publicity
campaign against AIDS, the
administration is producing
various “safe-sex” advertise-
ments for radio and televi-
sion. Rock stars and other
role models such as Anthony
Kiedis of Red Hot Chili
Peppers (convicted of sexual
assault and indecent
exposure) esgouse the
wonders of the condom to
protect copulaters from HIV
and other sexually transmit-
ted diseases. One animated
ad has a packaged condom
jump out of a dresser drawer
and into bed with a cout)le,
saving them from sexua
suicide. Thou?h sex with
condoms is sater than sex
without them, probably not
one of those pushing “safe
sex” would be willing to
engage in it with an HIV-
positive partner. Why not?
You have, after all, a thin
rubber sheath between you
and HIV. What possibly
could be safer than that?

C oncordat: During the
long, dark days of Commu-
nist rule in Poland, the
Catholic Church remained a
powerful force for religious
values. Now, however, with
the Communists out of
power and the church firmly
entrenched in this over-
whelmingly Catholic land,
many fear the Vatican’s
rising influence. News
Network International
reports that a Froposed
agreement, called the

|AMBS D PENTAMETERS

Concordat, between the
Vatican and Poland will give
the church even more
political power, particularly
In public education, where it
already exerts considerable
control. Protestants, only 3
percent of the population,
are concerned that among
other things, decisions about
textbooks, curriculum, and
facuItK will all be left to the
church. According to
church-state expert Jerzy
Wislocki, the Concordat
would “eliminate the idea of
the division of church and
state.” Cardinal Jozef
Glemp, primate of Poland,
has said that those opposed
to the agreement are guided
solely by their own interests,
and that the church has a
duty to speak outon
political matters of morality,
Justice, and truth.

BLACK AND BLUES: With
kids being saturated by a
violent act every 47 seconds
during Saturday morning
cartoons, and with prime-
time network and cable
viewers seeing 10 violent
acts per hour, we're a long
way from the daKs of Ozz1e
and Harriet, Father Knows
Best, and Leave It to Beaver.
With no good results, either.
One hundred and eighty-
eight studies, involving
244,000 participants, reveal
that a substantial number of

viewers will become more
a?gressive, gven violent,
after watching violence on
the tube. Children are
affected more than adults,
and bozs more than girls,
Nevertheless, the networks
are still fighting any at-
tempts at “censorship.” It
was only after 10 bills in
Congress threatened
restrictions that the net-
works finally agreed to some
type of monitoring, though
most networks still continue
to question whether TV
violence begets real-world
violence. Sort of like Joe
Camel questioning whether
smoking cigarettes causes
lung cancer.

D uped by the light: m one
of the most popular near-
death-experience books in
years, Bettt; J. Eadie’s
Embraced by the Light has
sFent five weeks in the top
slot on the New York Times
best-seller list. In her book,
Eadie describes what
happened when she “died”
during a hysterectomy
almost 20 years ago.
Though she Erofesses faith
in fesus as “the Creator and
Savior of the world” and
says that “of all knowledge,
however, there is none more
essential than knowing Jesus
Christ,” Embraced by the
Light overflows with
unchristian thought. First,
Jesus taught that death was a
“sleep” (Matthew 9:24; John
11:11, 13; Luke 8:52; Mark
5:39), not an immediate

departure into another
existence. Eadie claims that
“all people as spirits in the
pre-mortal world took part
In the creation of the earth,”
and that “we assisted God in
the develoFment of plants
and animal life that would
be here.” Also, when she
writes about a “pre-garth
life” and sBirituaI entities
that have “been with me for
eternities,” whatever Eadie is
espousing, it’snot biblical
teaching. Actually, accord-
ing to Christianity Today, it’s
“mainline Mormon doc-
trine” and Mrs. Eadie is a
Latter-Day Saint, something
that Embraced by the Light
fails to mention.

Moving?
Please notify us 4 weeks in advance
Name
Address (new, if for change of address)
City
State Zip
To subscribe to Liberty check rate below and fill
in your name and address above. Payment must
accompany order.
O lyear $6.95

Mail to:
Liberty subscriptions, 55 West Oak Ridge Drive,
Hagerstown, Maryland 21740.

ATTACH LABEL HERE for address change or
inquiry. If moving, list new address above.
Note: your subscription expiration date (issue,
year) is given at upper right of label. Example:
0392L1 would end with third (May-June) issue
of 1994,
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P atrick

M ooney

BY JOSEPH E. BROADUS

Patrick Mooney, 22, came from Frederick,
Maryland, where he attended Catholic and pub-
lic schools. With a brother at Stanford and a
sister at Dartmouth, Mooney’s family valued
achievement and excellence. Mooney selected
Carnegie Mellon University (CMUJ in Pitts-

burgh for his undergraduate study with the
mixture of enthusiasm and coolness
that’s typical of bright graduating
high school seniors. ~ Mooney,
owever, wished that a college
guide could have prepped
him for what was coming.
“On the first day,” he
said, “they gave me a
condom. Alittle while
later the campus pa-
per ran apicture de-
claring the pope
was pro-choice.”
Mooney began
working as a resi-
dent assistant, an
undergraduate
dorm resident
paid by the uni-
versity to counsel
other students on
academic and per-
sonal matters. In
McGill Hall he ad-
vised 45 students
during the spring term
of 1991 and was sched-
uled for summer training
in preparation for a trans-
fer to Carol Hall, where he
would advise uEpercIassmen.
At six feet and 205 pounds, the
half-Irish, half-Cuban former foot-
ball player was rarely mistaken for a
freshman.

In August he reported for a training session
entitled “Gay and Lesbian Issues” and was or-
dered to wear a button with either a pink or
black trian%le signifying support for homosexu-
als and lesbians. Roslyn Hall, a session leader
passing out the buttons, told the RAs, “You have
no choice. You have to do this.” When Mooney

refused, claiming the button’s expressions were
counter to his faith, he was fired three days later.

Besides the conventional Joe College good
looks, Mooney had the determination and char-
acter of a lineman. “I'm morally and ethically
opposed to such things as the legalization of
sodomy, the changing of the age of consent so
that young boys can have sex with adults, and a
host of other items on the homosexual rights
agenda.”

CMU dean of students Michael C. Murphy
denied that the university would ever force any-
one to “wear any declaration” that they did not
want. In aletter to Mooney, Murphy said that
he had surveyed other student and professional
employees of the housing office and none felt
discrimination was involved.

Exactly how other undergraduate students
could be expected to resolve a technical legal
issue—such as whether the demand to wear the
button was discrimination—Murphy did not
explain. Nor did he explain how much candor
could be expected from kids who had seen their
coworker summarily dismissed for raising ques-
tions on this point.

Murphy said that the students were assured
confidentiality, but these students may have re-
membered that Mooney was also told in the
training session that he could decline any activ-
ity that made him uncomfortable.

As for the assurance of the professional em-
ployees, were they not the very people who had
drafted and enforced the policy in the first
place? How likely were the policy’s architects to
denounce it as higoted?

CMU admits that Mooney’s firin%grew out
ofhis refusal to wear the button, but the univer-
sity denies the intent was reIi?ious discrimina-
tion. Instead, university officials claim that
Mooney’s response to the “request” to wear the
button was an overemotional outburst that in-
cluded “cursing” and showed an intolerance
inappropriate for a dorm adviser.

In public, however, Murphy downplayed the
vulgarity claim, stressing instead that Moone%’s
attitude lacked a respect for diversity. Murphy
questioned whether Mooney could appropri-
ately provide counseling for homosexual dorm
residents. In a letter dismissing Mooney, Amy

LIBERTY MAY/JUNE 1994 7



Patrick J. Mooney:
“I should have gone to
Notre Dame.”

M. Ginter, the assistant director of housing for
residence life, described Mooney’s behavior as
both “adamant and inappropriate.” She said
that he gave an expression of intolerance in-
compatible with the job.

Later Ginter offered Mooney em#)loyment 8
a (esk assistant in the housing office, an act
Frobably precipitated by the expectation of a
awsuit. The university fired Mooney so hastily
that it had ignored the federal employment law
provision requiring the employer investigate
and offer reasonable accommodation before an
employee can be dismissed for refusing to per-

form acts incompatible
with his or her faith,

The job offer was an
attempt to prove that
Mooney had quit and
was not fired. This came
as a surprise to Mooney,
who remembers picking

uP a letter in the housing

office that stated he was
fired because he refused
to wear a button “deco-
rated by triangles desig-
nating different groups
which were oppressed in
concentration camps.”
Prior to the letter there
had heen no attempt to
accommodate.

The university con-
ceded that Mooney’s on-
the-job performance was
“saUsfactorF/.” Oddly, in
Ginter’s letter firing
Mooney, she cited one
student’s negative com-

ment about Mooney’s political and social con-
servatism: “He thinks nothing is serious, except
he feels his ultra-conservative views are ex-
tremely important to the rest of us. He’s quite
obnoxious.”

For Mooney, that statement is si?nificant.
He sees himselfas a victim of politically correct
McCarthyism, for which he provides an easy
target. He is a founder of The Phoenix, the
conservative paper on campus, and has heen
active on campus in pro-life activity. He is also
agraduate of Martin Blackwell’s Leadership In-
stitute, which attempts to pre,oare young con-
servatives for careers in journalism and politics.
Mooney has both interned and campaigned for
Republicans.

As an example of McCarthyism, Mooney
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cites an incident in which his computer files
were invaded and a letter ﬁublished without his
permission. He claims that the university ig-
nored the mini-Watergate, despite the illegality
ofinvading his computer files, because officials
were happy to see a conservative embarrassed.

“One example,” Mooney says, “exemplifies
the school’s attitude. The gays and lesbians put
up a poster attacking the Catholic Church and
Cardinal O’Connor. They were never made to
take it down. If the poster attacked a black,
Jewish, or female leader, the organization would
be put on probation and their student funding
would be out.”

Mooney’s case presents a host of factual, le-
gal, and policy issues. Did university officials
demand that Mooney wear the button? If so,
did he usevulgarit%in refusing? Was he fired for
not wearing the button? Was his firing for
refusal to wear the button based on religious
discrimination? Was the offer of a desk job an
appropriate accommodation?

These are small questions dwarfed by a larger
one: Why would a society committed both to
freedom of religion and freedom of speech ex-
clude Pat Mooney’s view of the world?

Professor Richard Duncan, a University of
Nebraska law professor, warns that the culture
war is most intense when advocates of sexual
revolution lock horns with adherents of tradi-
tional religions. He says “religious freedom is
endangered when civil rights laws or policies are
converted to advance the sexual revolutionist
cause against the religious.”

Duncan asserts that the goal ofthese policies,
unlike other civil rights laws, is not to remove
economic or social disadvantage from homo-
sexuals, but to “legitimize their lifestyle and
practices, and to brand and stigmatize those
who disagree.” That’s why Mooney was so
quickly shot down.

This issue is particularly hot on college cam-
puses. Homosexual rights’ protesters have car-
ried signs suggestln% that Christians be fed to
the lions; what’s really happening, however, is
thata (fjrowin number of college campuses are
being Ted to the politically correct bureaucrats
instead. Mooney isjust another victim.

In retrospect, Patrick Mooney sees the choice
0f CMU as a mistake.

“CMU s not safe for people of faith,” he
lamented. “It’s politically correct to the max. |
wish | had gone to Notre Dame instead.”

And no doubt, facing a potentially expensive
and embarrassing religious discrimination law-
suit, CMU wishes he had as well.



ARE GLASS, WOOD,
AND STONE COVERED
UNDER THE FIRST

A MENDMENT?

Architecture as foimiinl

BY NORMAN WENDTH

orship and religious speech are protected by the Free Exercise Clause.
But what about architecture? Is shape and structure religious expression? And
if 50, do they merit constitutional protection?
The Community of Jesus in Orleans, Massachusetts, found the answer,
but only after more than two years of litigation, an attempted boycott, and
tove) The archieers INstances of religious bigotry.

draving of Community of “We're fighting a battle,” said Community of Jesus board chairman

Jesus’ New England e “ . ..

Gothic edifice. William Kanaga, “not just for ourselves, but as a matter of principle for all
Americans. We're fighting for the preservation of our First Amendment rights.”

Norman Wendlh, Ph.D., .

teaches English at In 1991 the 325-member congregation outgrew Chapel of the Holy

Adantic Union Callege— Paraclete and decided to build a new church that would not only

in Lancaster,

Massachusetss. accommodate all its members, but would become part of their wor-
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ship. “The current building,” the Community
says, “neither accommodates nor expresses the
church’s current liturgy, worship, or identity.”

When Architectural Design Incorporated
designed alarge building in New England Goth-
ic, including a 65-foot ridge and a 100-foot
tower, the Community of Jesus was thrilled, but
the community of Orleans was appalled.
~ “What we've got here is a quaint sea-
side community,” argued resident Chris
Minor, “and this church would be at least
30 or 40 feet taller than anything else in
town. It would overpower everything
around it.”

“The people of the Community of
Jesus should ask themselves which pro-
claims the glory of God,” said another
critic, “an ostentatious edifice, or His
own simple earth and water?”

Orleans is a resort justly proud of its
traditional New England character, its
beautiful but fragile wetlands, quaint
fishing villages, and white clapboard
churches. That character includes luxurious
inns and shops, because Cape Cod relies heavily
on tourism. Like many other communities,
therefore, Cape Cod protects the area’sincome,
Its ecosystems, and its traditional architectural
flavor.

Thus, the Orleans Conservation Commis-
sion, the Old King’s Highway Regional Historic
District Committee, and other local groups re-
jected theé)roposed Gothic chapel. One oppo-
nent called it “visual pollution.”

The commission said that it was not opposed
to a new chapel that was “compatible” with
“traditional Cape Cod” architecture and sug-
gested asmallerwhite Colonial clapboard struc-
ture like the “meetinghouse” churches of the
Quakers or the Con%regationalists.

Butthatwasn’twhatthe Community of Jesus
envisioned. An ecumenical bodﬁ (16 clergy
from five mainline churches lead the worship),
it wanted a church reminiscent of the time be-
fore Western Christendom broke ulo into
s%uabblmg denominations. Also, as followers
oTBenedictine tradition who keep the tradition-
al divine offices, they also want a chapel that will
support their Iitur%ical forms, especially one
with acoustics to enhance the services in Grego-
rian chant that they perform every three hours
day and night.

Accordinﬂ to the Community of Jesus, white
claphoard churches witness to Protestant/Re-
formist reIi?ious values rather than the “high-
er"—and older—liturgical symbolism valued
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Christopher
Kanaga:
“Undue
restrictions
on the size
and
aesthetics of
the sanctuary
would violate
free

exercise.”

by the Community.

The city argued it had the ri%htto protect the
environment, both ecological and aesthetic,
\llyhich makes the community adesirable placeto
ive.

Unfortunately, the debate in Orleans did not
always remain civil. Schoolchildren taunted

their classmates whose parents were
Community members. Whispered tales
ofchild abuse and cultic practices circu-
lated. Letters to the editor oflocal papers
took extreme positions, some seeming to
have arisen more from suspicion of the
Community of Jesus than from concern
about the environment or architecture.
“It’s very flattering that you folks
would want to build this handsome
chapel in my name,” said one voice
speaking for God. “I do think, however,
thatitisabittoo grand for little old Rock
Harbor. Ifyou reallyneed more space for
worship, why not consider a structure
modeled on the elegantly simple white
churches that abound in small New En?Iand
towns?” The conclusion, however, isin the letter
writer's own voice: “I think He would be too
polite to saythe proposed structure isappalling.
We think it is, and urge the town to reject it.”

Another wrote that “the very limited purpose
ofthis letter is to lay bare the applicant’sprinci-
ﬁal and covert motive, now camouflaged as a

eroic struggle against religious bigotry. What
actually underlies this application is perhaps the
prettiest piece of fast buck spirituality since the
Bakkers, Jim and Tammy Faye, were peddling
salvation.”

Some even attempted a hoycott. Citizens
Against Rock Harbor Environmental Destruc-
tion, CAR.ED., asked everyone to “send a
message to the Community of Jesus by boycott-
ing all businesses owned and sudeorted by the
Community and all functions hela by the Com-
munity to which the public is charged admis-
sion.”

Most Cape Codders, fortunately, shared the
opinion of The Cape Cod Timeseditorial: “The
conflict is not, and should not be allowed to
become, one group of private citizens against
another. Anyattemptto punish members ofthe
Community for a decision the organization’s
directors may have made is nothing short of
reprehensible. ... More than that, such an ac-
tion smacks ofbigotry.”

To help guell the furor, the Community of
Jesus offered a compromise, with a ridge that
extends only 55 feet (instead of 65) and a tower



only 75 (instead of 100). The commission re-
fused, and the battle went to court.
Richard Laraja and Christopher Kanaga, two

of the lawyers representing the Community of
Jesus, cited two important earlier court deci-
sions involving the aesthetic regulation of

church architecture. A Massachusetts court had
decided in The Society ofJesus v. Boston
Landmarks Commission' that it was un-
constitutional for a regulatory body to
prevent a church from making interior
renovations, in this case to a sanctuary
that had been considered a historical
landmark. In First Covenant Church of
Seattle v. City of Seattle,2a Washington
court ruled that it is unconstitutional for
alandmark preservation body to subject
the exterior of a house of worship to
regulation.

The crucial point was that “the exteri-
or and the interior of the structure are
inextricably related.” A significant em-
phasis in both decisions was the power of
architecture to affect the performance of wor-
ship within the religious structure,

Laraja and Kanaga went even further, ar%u-
ing hefore the Barnstable Superior Court that
church architecture constitutes an expression of
faith and thus is protected under the Constitu-
tion. “The building itself is an icon of the
church,” said Kanaga, “just as are the cross and
the paintings and mosaics of Jesus on the interi-
or walls.” Kanaga wrote that “undue restric-
tions on the sanctuary based on size and aesthet-
ic considerations would still run afoul of the
Free Exercise Clause of the United States Con-
stitution. Obviously, worship is intimately in-
tertwined with the space in which it is conduct-
ed. This symbiotic relationship between theolo-
gyand architecture exists notonlrto ensure that
worship is accommodated; it also enables the
religious community to assert a statement ofits
identity and purpose.”

Andrew Miao, one ofthe principals in Archi-
tectural Design Incorporated, said: “The most
important element in our design was to find a
way to express the worship ofthe Community.”
Symbolizing the unity of the body of Christ
means, for Architectural Design, usm? pre-Ref-
ormation elements such as a floor plan in the
shape ofa cross and pointed windows.

“The space shoul beupIifting,”heexFIains,
with a feeling of “soaring high places flooded
with light.”

That means a form with high windows, a
tower', find most of all, volume. Volume is also

Richard
Laraja
argued that
architecture
is worship.
The judge

disagreed.

FOOTNOTES
1409 Mass. 38, 564
N.E. 2d 571 819903.
21992 W. L. 337026
(Wash).

important for the acoustical space needed for
the chanting ofthe offices and for the recording
ofsacred choral music bﬁGIoriae Dei Cantores,
the choir that is part ofthe Community’s fund-
raising and witnessing program. Even the
building materials have been part ofthe contro-
versy, and Miao defended the architect’s choice
ofstone as more than just the traditional
building material for cathedrals.
“Stone embodies the expression of
eternity,” he says, “and we chose local
granite from the Cape both for its weath-
ering characteristics and to show how the
eternal can be part of the local.”
In superior court, however, Judge
Gerald O’Neill was not convinced. In
February 1993 he said that because the
members were already worshiping in
their old building, the new building
could have no religious significance, and
thus ruled against the Community. Be-
U cause members already worship in the

old chapel, the new proposed one isn't
“mandated” by the religion, and therefore the
Community suffers no religious burden by de-
nial of the building permit. He said too that
because they had considered other designs, their
final choice couldn’t have had religious signifi-
cance.

“If you're building a house,” said attorney
Kanaga, “are the only plans that have signifi-
ca_ncg the first ones you look at? 1t boggles the
mind.”

“We see this decision,” said a Community
spokesperson, “as a serious limitation to our
religious freedom and freedom of expression as
laid down in the First Amendment, and we plan
to appeal to a higher court.”

The Community did appeal—and after a
year of more litigation and hundreds of thou-
sands of dollars on both sides, the commission
finally agreed to the compromise structure that
the Community had originally offered more
than a year earlier!

Ofcourse, the superior court’sruling isbind-
ing only in this case. It’s not the law ofthe land.
Yet it could still exert an influence ifand when
the issue of architecture as free exercise ever
makes it back to the courts.

Meanwhile, the Community of Jesus is still
working through the regulatory process as it
prepares to erect its New England Gothic edifice
(compromise version), and the question of
whether wood, glass, and stone are protected
under the Free Exercise Clause remains unre-
solved. Y]
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n the only case involving religion that it has
agreed to hear this term, the United States Su-
preme Court has been asked to rule on the
propriety of a school district whose very exist-
ence is alleged to be unconstitutional.

The village of Kiryas Joel, an incorporated
town about 40 miles north of New York City, is
inhabited almost entirely by Hasidic Jews o the
Satmar sect, committed to an all-encompassing
religious culture and lifestyle and generally
avoiding contact with outsiders.

Aswith any town, the residents of Kiryas Joel
include children with mental retardation, deaf-
ness, sFeech and learning impairments, etc.1
The village cannot afford to meet these needs in
the parent-financed religious schools, which
most students attend. And every public school
district is required to meet such needs by both

d andOaﬁwTLiri em to provide

Isa wholeschooldistrict

MITCHELL A. TYNER

“free appropriate public education” to all chil-
dren within its jurisdiction needing special edu-
cation services.2

Before 1985 these needs were handled in the
religious schools of Kiryas Joel by teachers from
the Monroe-Woodbury school district, of
which the village was a part. But that year the
Supreme Court ruled that such a plan violated
the antiestablishment clause of the U.S. Consti-
tution.3 Some village children then went to the
regular public schools to receive special educa-
tion, violating the group’s beliefin avoiding the
outside world, but the children were ostracized
because of their different dress and language.
When village leaders then asked the school dis-
trict to provide special education atareligiously
neutral site within the village, the district re-
fused.

In 1989 the New York legislature responded
by establishing a new school district with
boundaries the same as those of Kiryas Joel,
enabling the village to use its tax base to fund a
public school to offer the needed special educa-
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tion classes. When two state officials, acting as
private citizens, filed suit against the New York
Department ofEducation, arguing the plan vio-
lated the constitutional prohibition against es-
tablishment of religion, the state’shighest court
ruled the establishment of the new school dis-
trict created “a symbolic union of church and
state” that had the principal effect of advancing
religion.4 The United States Supreme Court
heard the case on March 30.5

Historically, cases involving religion and
public schools have always involved either the
proper limit on official actions giving prefer-
ence to religion (e.g., classroom prayer% or lim-
its on religious activities of students (e.g., stu-
dent-initiated reIi%ious groups). In this case no
allegations of either type appear. The new
school district has aRparentIy operated aswould
any other public school, with no religious con-
tent to its curriculum. The non-Hasidic super-
intendent and most of the teachers live outside
the village. Thus, it is not the school district
program that is at issue, but the district’s very
existence. _

Opponents argue that the whole plan is an
effortto give special benefits to a religiious group
because of their religion. The establishment of
the district, they allege, has the primary effect of
advancing religion. They rely, as did the lower
courts, on a three-part test of establishment
clause questions used by the High Court since
1971: achallenged action mustbe shown to have
(1) a secular purpose and (2) a primary effect
that neither advances nor inhibits religion, and
(3) must not lead to excessive entanglement
between church and state.6

Several members ofthe Court, Justice Anto-
nin Scalia the most vocal among them, have
expressed dissatisfaction with the tripartite
Lemon test, but have not yet been able to gain
the support ofamajority for another test. Many
observers believe the Court accef)ted review of
this case in order to either replace or clarify
Lemon.

Opponents ofthe lower court decision argue
that the establishment of the new district is not
an effort to establish religion, but only to pro-
vide special education—a generally available
government benefit to which the students are
otherwise entitled—in a non-traumatic atmo-
sphere. They argue that the Kiryas Joel plan isa
proper governmental accommodation of reli-
gion: an action taking religion into account, not
to promote it, but to enable its adherents to
exercise their religious beliefs without hin-
drance.



May government properly “take religion in
account” in the making and applying of laws? If
not, how can government require %as it does)
that a private employer “take into account” the
religious practices of its employees and to ac-
commodate those practices, short of undue
hardship?7Ifsinglingoutreli?ionforprotection
not given other activities violates the establish-
ment clause, then is the free exercise clause itself
unconstitutional?

The New York Court of Appeals rejected the
establishment of the Kiryas Joel school district
“because special services are already available”
to those students. But to avail themselves of
those services, the students would be forced to
compromise religious belief and suffer ostra-
cism and psychic trauma.

Can receipt of a generally available govern-
mental benefit be thus conditioned on conduct
that compromises religious belief? No, the Su-
preme Court said in 1963, when it held that
Adele Sherbert could not be denied unemploy-
ment benefits even though she refused to accept
ajob requiring hertowork on her Sabbath.8 The
state of South Carolina argued, as do the plain-
tiffs in Kiryas Joel, that the desired benefits were
already available on the same basis they were
available to all other citizens. Yetthe court ruled
that requiring Sherbert to violate her conscience
inorder to receive agovernment benefit was the
equivalent ofatax on her religion. South Caro-
lina was required to “take Sherbert’s religion
into account,” not to promote it, but to enable
her to exercise her beliefwithout hindrance.

The New York court’s decision holds that the
primary effect ofthe establishment of the Kiryas
Joel school district “isnot to provide those [spe-
cial education] services, but to yield to the de-
mands ofareligious community whose separat-
Ist tenets create a tension between the needs of
its handicapf)ed children and the need to adhere
to certain religious practices.” Was South Caro-
lina not forced to “yield to the demands” of
Adele Sherbert, whose religious conviction—
Sabbathkeeping—created atension between her
need for unemplo¥mentcompensation and her
need to adhere to her religious practices?

Is separatism inherently suspect? Must
members ofa religious group give uP its unique
practices and at least partially contorm to the
dominant maljority culture in order to receive
generally available government benefits? Aﬁos-
itive answer flies in the face of Sherbert, whose
rationale was recently reestablished by passage
ofthe Religious Freedom Restoration Act.9

What about the propriety of school districts

in those numerous small towns across America
where the vast majority ofthe population—and
the students and teachers in the public
schools—helong to one faith?

| remember one such town. Ittoo lies about
40 miles from a major metropolitan area and is
populated almost entirely by members ofa sin-
gle denomination, whose practices mi%ht be
called separatist. The town was established by
members of that group who also founded reli-
gious schools—elementary through colle?e,
which most students attend. This village also
has a public elementary school, supported by a
school district with boundaries basically the
same as those of the town. Most students and
staff are members of the same religious group
that dominate the town, although, as in Kiryas
Joel, no religion is taught in the public school.

The town is Keene, Texas, where | spent my
first two college years. And | wonder, do some
people consider that small public school in
Keene an affront to the Constitution, athreat to
religious freedom?

To be sure, arguments in favor ofaccommo-
dating religion can he taken too far. A state
might decide that the best way to deliver a tax-
funded education, deemed to be the right of
every student, while accommodating the par-
ents’ genuine religious belief that they must
educate their children in harmony with their
religious belief, is to provide tax-based funding
for all religious schools. But that is not the case
presented KKiryasJoeI.

The line between impermissible governmen-
tal establishment of religion on the one hand
and permissible—and desirable—%overnmen-
tal accommodation of religion on the other isa
fine one. It isd'ust such a line that the Supreme
(13é)9u4rt should draw in a decision expected in JuIEy
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ichelle, Matthew, and Mary McCune at South
Pittsburgh High School in Tennessee have de-
clared war on the U.S. Supreme Court’s “ban”
on prayer in school.

These three students, along with about a mil-
lion others, pick a day each September to def
openly the United States Supreme Court’s rul-
ing on school prayer.

In this act of benign civil disobedience, high
school students across America have ?athered
forthe past three years around campus flagpoles
to pray for the right to pray in school.

In reality the whole thing is a farce.

First, though promoted as student-initiated,
student-or?anized, See Youatthe Pole (SYATP)
is an adult-organized event involving such
groups as the Southern Baptist Convention, the
Rutherford Institute, the American Center for
Law and Justice, and
the National Network
of Youth Ministries.

For example, Pat
Robertson’s Ameri-
can Center for Law
and Justice (ACLJ) is-
sued a special “See
You at the Pole” edi-
tion of their Law &
Justice journal in Au-
gust 1993 with an arti-
cle titled “A Little
Child Shall Lead
Them”and afull-page
advertisement urging
adults to “organize students to take Ieadershiﬁ.

In April ACLJ's chief counsel Jay Alan Seku-
low wrote, “Youth leaders, lawyers, and televi-
sion production experts met to pray for guid-
ance on building on the previous success of See
You at the Pole. We came out of the meeting
with incredible sense of unity. The Lord moved
on all of us to put an action plan together to
increase the impact of See You at the Pole.”

A 12-page “Mobilizing Y our Community for
See You at the Pole” Eromotional booklet from
the National Network of Youth Ministries pro-
vides preprinted flyers for church bulletins, a
student leaders’ guide, and a section entitled
Helping Students Lead— Ideas to Consider.

“Despite all the rhetoric,” says Joe Conn,
editor of Church and State magazine, “it really
isn’t student-initiated. It is organized by out-
side religious groups that want to evangelize on
public school campuses.”

Conn’s concern brings up the second con-
cern about the rallies: that they are manipulated

The See You at the Pole in South Pittsburgh,
Tennessee, was a family affair: Mrs. McCune,
Matthew, and Michelle.

by adults to proselytize on school property. Ifso,
the intent may have gone beyond student free
speech—supposedly the heart of the matter of
SYATP.

“This whole thing began,” says Conn, “as an
evangelism attempt by the youth department of
the Texas Baptist convention. It shows a great
deal of insensitivity, too. How would many of
these evangelical parents feel if Moonies, Mor-
mons, or Jehovah'sWitnesses were proselytizing
their children? Idon’t think they would like it.”

Finally, if SYATP is supposed to he an act of
benign civil disobedience, it’s so benign and civil
thatit'shardly disobedient. Despite all the rhet-
oric, the Supreme Court has never banned per-
sonal Erayer in public school. What the various
cases have asserted is that any type of official
prayer that involves coercion, no matter how
subtle, is unconstitu-
tional.

As Justice Kennedy
wrote for the majoritK
in Weisman, whic
dealt with school-
sponsored prayer at
graduation ceremo-
nies: “The undeniable
fact is that the school
district’s supervision
and control of a high
school graduation
ceremony places pub-
lic pressure, as well as
peer pressure, on at-
tending students to stand as a group or, at least,
maintain respectful silence during the invoca-
tion and benediction. This pressure, though
subtle and indirect, can be as real as any overt
compulsion. ... The state may not, consistent
with the Establishment Clause, place primary
and secondary students in this position.”

Thus, SYATP hardly defies the Supreme
Court. A group of students standing around a
flagpole prayin%has never been ruled unconsti-
tutional, though in a few instances school offi-
cials might have thought it so.

Actually, when Matthew, Michelle, and
Mary gathered to pray for prayer in public
schools, they should have remembered the
Lord’s promise: “Before you speak, | will hear.”
He must have heard their petitions before they
spoke them, because their praying on school
grounds groves what church-state separation-
Ists have been saying all along: that prayer has
ne_vhe'r been banned from public schools to begg)n
with!
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CROOLY!

BY RONALD B. FLOWERS

he church-state controversy dujour is
prayers at public school commence-
ment ceremonies. Separatist organi-
zations, such as the American Civil
Liberties Union (ACLU%, and accom-
modationist ones, suc

tional.3 The Court ruled too that commence-
ment prayers exerted psychological coercion on
those who objected to participate or even to give
symbolic assent to the prayers. State-sponsored
coercion to participate in a religious exercise

as Pat Robertsaol&es the Establishment Clause as well.

American Center for Law and Justice (ACLJ)his decision did not settle the issue, but

are using the issue to argue against the
side and to raise funds.

What seems to be the future of the contro-
versy, and what could it mean for religion in
America?

The centerpiece of the controversy is the
Supreme Court’s opinion in Lee v. Weisman.1
The question ofthe constitutionality of prayers
at commencement exercises had been raised in
courts as early as 1972,2but Weisman was the
Supreme Court’s first opinion on the matter.
Weisman found that commencement invoca-
tions and benedictions violated the Establish-
ment Clause.

School officials had selected a clergyman to
say the invocation and benediction and provid-
ed him with guidelines on how to
make the prayers inclusive and
nonoffensive, 1.e., politically cor-
rect. The Court held this action to
be equivalent to state-composed

prayer, long ago held unconstitu-  worth, Texas.

Dr. Ronald B. Flowers is
chairman ol the Depart-
ment of Religion, Texas
Christian University, Fort

otflemed it. Some scholars found its Establish-
ment Clause analysis wanting.4 Conservative
advocates promoted Weisman as an opportuni-
ty for the inclusion of a different kind of prayer
in commencement exercises. The ACLJ sent a
“Special Bulletin . . . Concerning Graduation
Prayer at Public Schools” to all 14,658 public
school superintendents in the country, notin%
that Weisman had forbidden prayers in whic

school officials had invited clergy and given
suggestions about the content of prayers. Other
ways of getting prarers into commencements
would be Eermissib e, it said. In fact, a model
was available.

The Fifth Circuit Court of Appeals had de-
cided Jones v. Clear Creek Independent School
District.5 That court had answered
all the objections raised in Weis-
man and approved student-initiat-
ed and student-led ﬁra ers. The
Jones court had reacned this deci-
sion in part by relying on a phrase



from an earlier Supreme Court case: “There isa
crucial difference between government speech
endorsing religion, which the Establishment
Clause forbids, and private SEeech endorsing
religion, which the Free Speech and Free Exer-
cise Clauses protect.”6

In a later news release the ACLJ exulted that
the Supreme Court refused to hear Jonesv. Clear
Creek,/ giving the impression that this action
cleared the way for schools to allow students to
vote on whether they shall have prayer at com-
mencement. Of course, when the Supreme
Court refuses to hear a case, that action is nofan
approval or endorsement of the decision of the
lower court. It also means that the case is law
only in the jurisdiction in which the decision
was rendered.8

The issue in Jones
is the constitutionali-
tK of a resolution hy
the school district re-
quiring the members
of each year’s senior
class to vote on the use
of nonsectarian, non-
proselytiz-
Ing invoca-
tions and
benedic-
tions at
commencement
exercises to be said
by student volunteers.9
The court found the resolution
constitutional.

The commencement prayers have
a secular purpose and primarr effect of sol-
emnizing a public event, it ruled, and create
no entanglement between church and state,
because the prayers are student-initiated
and -led. Furthermore, the plan is not state
endorsement of religion, because the resolution
permits invocations “free of all religious con-
tent.”D If the prayer does have religious con-
tent, graduating students will know it is because
of the vote of classmates and the choice of the
student giving the prayer, rather than school
officials. Finally, the plan is not coercive, be-
cause it does not direct the nature of the com-
mencement, does not necessarily result in reli-
gious observances, and requires that the invoca-
tions and benedictions be led by students, rath-
er than school or clergy authority figures. Also,
high school seniors “are mature enough and are
likely to understand that a school does not en-
dorse or support student speech that it merely

ILLUSTRATION BY TED RAMSEY

permits on a nondiscriminatory basis.” 1

The court, however, did not examine Clear
Creek’s resolution in the light of Wallace v. Jaf-
free.'l In that case, a law mandated a minute of
silence in all public schools in Alabama “for
meditation.” Eater, the legislature modified the
purpose of the minute of silence to be “for
meditation or voluntary prayer.” The Supreme
Court held the modified version ofthe law to be
unconstitutional because it conveyed the mes-
sage that prayer was the preferred way to use the
moment of silence.

The Clear Creek resolution is similar. Ala-
bama said: “You will have amoment ofsilence.”
Clear Creek said: “You willvote on the nature of

commencement exercises.”
Alabama said:

“Prayer is the

preferred way

to use the min-

utes of silence.”

Clear Creek said:

“Prayer Is a pre-

ferred part of

commencement

exercises.” The

Jones court,

however, ex-

plicitl

hel

that

prayer

was not a

part

of the commencement exercise, but
only because it apparently did not
consider the “whereas” portion of
the district’s resolution, which
clearly emphasized the importance of
“invocations and benedictions™ at grad-

uation exercises.3

The resolution, in fact, does not address any
other facet of commencement exercises. The
total effect of the resolution of raising up invo-
cations and benedictions for student vote is
much greater than Alabama’s inclusion of the
words “or voluntary prayer,” which the Jaffree
court found as an unconstitutional state en-
dorsement of religion. The “power of sugges-
tion” is a larger part of the Clear Creek School
Pistrict’s resolution than it was in Alabama’s
aw.

The Jones court says too that the invocations
and benedictions may be free of religious con-
tent. That may be true in the broadest interpre-
tation of those words. But the common sense
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and dictionary definitions of “invocation” and
“benediction” implr religious content, ie.
prayer, and that would be the understanding of
a reasonable person.¥ It is arguable that the
Clear Creek resolution is unconstitutional un-
der the rationale of Jaffree.

The resolution also mandates that invoca-
tions and benedictions shall be “nonsectarian
and nonproselytizing.”5 Who decides if the
invocations meet that standard? The student
volunteer who has a place on the program? A
formal student committee planning the exercis-
es? Abunch of guys at the malt shop?

No, because In each case the students might
not be able to determine ifthey have conformed
to the school hoard’s requirement. Finally, a
school official has to decide. The resolution
itself says that “the use of an invocation and/or
benediction” shall be “with the advice and
counsel of the senior class principal.” A school
principal becomes an arbiter of theology—an
excessive entanglement between government
and religion.

On the entanglement question, the Jones
court said: “We know ofno author_itr that holds
yearly review of unsolicited material for sectar-
lanism and proselytization to constitute exces-
sive entanglement.”% The court here is wrong
on three points. First, that the material is “unso-
licited” is questionable, given the existence of
the resolution and the rationale of Jaffree. Sec-
ond, that the principal’s determination of sec-
tarian theology or potential for proselytization
is only “yearly” is irrelevant to a constitutional
question. Third, the Jones court said that it
knew of no authority that would prohibit a

school official from checking on the sectarian
nature of invocations and benedictions. The
court needed to have gone no further than Weis-
man to see that this authority existed. “Princi-
pal Lee provided Rabbi Gutterman with a copy
of ‘Guidelines for Civic Occasions,” the Su-
ﬁ_reme Court wrote in Weisman, “and advised

im that his prayers should be nonsectarian.
Through these means the principal controlled
and directed the content of the prayer.” 7 Weis-
man did not use entanglement analysis to arrive
at its decision, but it could have.

Consequently, Jones v. Clear Creek School
District, although passed over for review by the
SuFreme Courtand currently the darling ofthe
Religious Right, is arguably unconstitutional,

A similar case was recently decided by the
U.S. district court in Idaho, Harris v. Joint
School District No. 241 It took Weisman into
account, but also found in favor of commence-
ment prayers. Harris v. Joint School District No.
241 is ditferent from Jones in that no school
board resolution existed. In this school district
there was a longstanding policy ofallowing stu-
dents to plan their commencement exercises.
For many years students had elected to include
prayers. The federal district court in Idaho
found that practice constitutional. The lack of
school supervision over the formulation of the
ceremonies distinguished the case from Weis-
man.'9 It would not be possible to attack this
school district’s practice on the basis of Jaffree’s
reasoning, because there was no official en-
dorsement, yet the case does leave some ques-
tions unanswered. Here, as in Jones, school
officials have some supervisory authority over

Dynamic Principles of Reli-
8IOUS D|ver_5|t¥ and Human
ommonality?” Pacific Law
lournal 24 (1993): 401-460.
5977 F.2d 963 (1992).
6Jones v, Clear Creek School
District, 977 F.2d 963 at 969,
quoting Board of Education
v. Mergens, 496 U.S. 226 at
250 ( 990]) (emphasis in
original). The ACLJ guoted
this sentence in its “Special
Bulletin” to school superin-
tendents.
7Jones v. Clear Creek School
District, 977 F.2d 963, certio-
rari denied 113 S. Ct. 2950

51993). ,
In the case ofJones, the fifth
circuit, Texas, Louisiana
Mississippi, and the Canal
Zone. .

9The specific wording ofthe
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resolution is: .
“Whereas, invocations
and benedictions have been
a ceremonial tradition at
graduathn exercises in the
istrict since its inception,
and at public school com-
mencements, generally,
smcethe_be%[nnlngofpubllc
schools in this country; and
“Whereas, invocations
and benedictions at gradua-
tion exercises serve to sol-
emnize the occasion, ex-
?ressmg confidence in the
uture, and encouraging rec-
ognition ofwhatisworthy in
our society; and

“Whereas, a controversy
now exists regardlng the use
ofinvacations and benedic-
tions at high school gradua-
tion ceremonies and the

practice_of this district in
connection therewith; and

“Whereas, to the extent
there may be any misunder-
standing, it is in'the best in-
terest of the students, their
Pa_rents, and the district for
his board to make the prac-
tice ofthe district clearlyand
expressly known;

“Now, therefore, be it re-
solved b?/ the board oftrust-
ees of Clear Creek Indepen-
dent School District that:
(1) the use of an invoca-
tion and/or benediction at
high school graduation ex-
ercises shall rest within the
discretion of the graduating
senior class, with the advice
and counsel of the senior
class principal;

“(ZF the invocation and

benediction, ifused, shall be
gl\aenbyastudentvolunteer;
and,

“(3) consistent with the
principle of equal liberty of
conscience, the invocaion
and benediction shall be
nonsectarian and nopAprose-
Igtlzmgm nature,” (MyraC.

chexnayder, “Religion in
the Schools: A Survey of Re-
cent Decisions and Cases
Pending Before the Su-
preme Court Durmﬁ the
1992-93 Term,” Eighth An-
nual School Law Confer-
ence, University of Texas
School of Law, Mar. 4, 5,
1993), pp. 19, 20.

DJones v. Clear Creek School
District, 977 F.2d 963 at 969.
11 Board of Education v.
Mergens, 496 U.S. 226 at 250.



D472 U.S. 38 (19853.
13 See footnote The
“whereas” portion of the
resolution is not quoted in
either the text or the foot-
notes of Jones. ]

YA standard that Jones itself
applies at 977 F.2d 963 at

968.

BDoes not the inclusion of
this clause in the resolution
presuppose the assumption
that invocations and bene-
dictions are essentially reli-

%ous?

977 F.2d 963 at 967.

T 112 S. Ct. 2649 at 2656,
18821 F. Supp. 638 (1993).
9 Does this mean that a
school that has been allow-
ing students to vote on
?rayers at_commencement
oralongtime can continue,

the conduct of the commencement, as they
must. What role those school officials play Is
not discussed, nor is the question of the sectari-
an or nonsectarian nature ofthe prayers. These
questions are important in a religiously pluralis-
tic society and in demdmgi on the constitutional-
ity of the practice involved. Furthermore, a
commencement is still a public school event,
even ifthe decision to have prayer isthe result of
a student vote, and poses the same “psycholog-
ical coercion” to objecting students mentioned
in Weisman. But this case ignores the problem
and argues that truly student-initiated and stu-
dent-led prayersDmay well carry the day.

What Is the future ofthis controversy? In the
short term, more litigation will arise. Strict
separationists will continue to try to remove
what they see as state promotion of religion in
commencement exercises; accommodationists
will continue to try to put as much religion as
possible in the Bublic schools. The Supreme
Court will probably revisit this issue, particular-
ly because of the contrary opinions in lower
courts on the topic.2

Two principles must be remembered in this
controversy. One, itis not permissible for peo-
ple to utilize the state to promote their free
exercise of reli?io_n.ZZ Second, as indispensable
as majority rule is to our democratic system,
constitutionally guaranteed freedoms—such as
freedom from an establishment of religion—are
fundamental and not subject to majority vote.8

Finally, these cases have troubling theologi-
cal dimensions far beyond their legal ramifica-
tions. In the cases that have found commence-
ment prayers constitutional, what is left? Non-

sectarian, nonproselytizing prayers, invocations
and benedictions without religious content, ut-
terances in which the name of God or any deity
may not be mentioned. In short, politically
correct prayers.

The cases posit invocations that only solem-
nize the event. If these practices are constitu-
tional, what price will have been paid? The
attempt to get religion into state-run or state-
sponsored arenas IS a threat to religion. The
more the state does the work of the church, the
more irrelevant the church will seem to itsmem-
bers and to society. Religious leaders do no
service to the church when they try to get the
state to loromot_e religion. The church will in-
creasingly lose its importance as an institution
for the mstruction and uplifting of Americans.

Another dimension of the price paid is the
evisceration of religion, the trivialization of the-
ology—from the perspective of any theological
tradition. Religion reduced to theFointthat itis
acceptable to the Establishment Clause is essen-
tially watered-down, contentless pabulum. It
lacks the majesty, dignity, profundity, and im-
portance of a vital religious tradition. As one
Judge said of commencement prayers that were
to “solemnize” the occasion: “To many, this
relegation of prayer to a meaningless ritual will
seem a shabby purpose indeed, quite incompat-
ible with communion with a Supreme Bein%.”24
Exactly. This damage to vital religion will be a
result of this ongoing controversy.

But no matter, separationist and accommo-
dationist advocacy groups will continue to bat-
tle it out.

Nothing raises money like an enemy.

but a school that does not
have such a tradition can
never begin? Not necessar-
ily. Under the Harris rea-
soning, if students come to
school administrators on
their own, without any
Eromptmg (such as school
oard resolutlonsz_, it seems
that would be sufficient.
| Althou([}h the Harris
school district allowed the
students to_invite clergy to
deliver the invocations.
2 Commencement prayers
have been found unconsti-
tutional in seven cases and
constitutional in nine cases.
Cf. Keiner EF 423, 424. |
have added Harristo the sta-
tistics Keiner provides.
2 “While the Free Exercise
Clause clearly prohibits the

use of state action to deny
the rights of free exercise to
anyone, it has never meant
that a.major|t¥could use the
machinery of the State to
practice ” its  beliefs”
EAbmgton Township_School
istrict v. Schempp, 374 U.S.
203 at 226 [196 ﬁ .
BThe very purpose of a Bill
of Rights'was to withdraw
certain subjects from the vi-
cissitudes of Folmcal con-
troversy, to place them be-
yond the reach of majorities
and officials and to establish
them as legal principles to be
applied by the courts. One’s
right to life, liberty, and
?roperty, to free speech, a
ree press, freedom of wor-
ship and assembly, and
other fundamental rights

may not be submitted to
vote; they depend on the
outcome” of no elections
(West Virginia Board ofEdu-
cation v. Barnette, 319 U.S.
624 at 638 [1943]).
Apropos to commence-
ment prayers; It may well be
that the majority ofgraduat-
ing seniorsand the majority
ofthe population in the de-
fendant school district
would like to have an invo-
cation and benediction as
part of the commencement
exercises. However, the en-
forcement of constitutional
rights is not subject to the
pleasure of the majority. It
would be the antithesis of
the concept of constitu-
tional law to agply the pro-
tection of the Constitution,

which is the fundamental
law ofour land, in any given
situation only ifthe majority
at the relevant time and
place approved. The Con-
stitution protects all of us,
including those who are in
the minority. Indeed, First
Amendment .r|g|hts.. o
wouldbe meamn% essifthey
were not available to mi-
norities, the unpopular, and
those courageous enough to
speak out against the pre-
vailing views ofthemajor.lt%/
and fhose entrusted” wit
%overnmental Ipower (Gra-
am v. Central Community
School District, 608 F. Supp.
531 at 537 [1985)).
2 Wiest v. Mount Lebanon
School District, 320 A.2d 362
at 369 (1974).
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The
School
Wars
Continue

IDuring the initial weeks of this academic year, parents
condemned “Impressions” readers for promoting satan-
ism, Outcomes Based Education for invading family priva-
cy, and the “Pumsy” self-esteem curriculum for injecting

Eastern religion into the classroom.

The protesters are commonly fundamentalist
Christians whose objections to aspects of public school
curricula often strike outsiders as ludicrous, hyperholic, or
paranoid. Yet whether one views these parents as godly or
goofy, their protests deal with complex and vital issues
about public education and the rights of parents to raise

their children according to the dictates of their conscience.



Stephen Bates, a senior
fellow at the Annenberg
Washington Program, is
the author ot a book about
the Tennessee textbook
case, Battleground: One
Mother's Crusade, the
Religious Right, and the
Struggle for Control of Our
Classrooms.

BY STEPHEN BATES

Mozert v. Hawkins County Public Schools,
known as Scopes 11, exemplified the continuing
struggle between some conservative Christians
and the public school system. In 1983 funda-
mentalist parents in Hawkins County, Tennes-
see, detected sacrilege in the county’s new read-
ing textbooks. After first trying to ban the
books, they filed suit, claiming that the First
Amendment’s Free Exercise Clause entitled
them to alternative textbooks.

Attrial in 1986 the plaintiffs elaborated their
objections to the readers. They opposed, along
with other material, a story adapted from The
Wizard of Oz, because it portrays good witches,
and an excerﬁt of a play based on The Diary of
Anne Frank, because it asserts that all faiths are
equally valid. From those objections, most peo-

pie concluded that the plaintiffs were balmy.
The Oz point seemed preposterous; the Anne
Frank one, anti-Semitic.

Judge Thomas G. Hull gave the plaintiffs a

Bartlal vmtorh/: they couldn’t have alternative

ooks, but they could remove their children
from class and teach them reading at home.
Since the First Amendment protects the free-
dom to hold even outlandish religious beliefs,
Judge Hull tried to set aside his personal assess-
ment of the plaintiffs’ objections. Privately,
Hull’s clerk remembers, “We thought they were
just as goofy as everybody else did.”

The press, fixating on this goofiness, deFict-
ed the judge’s ruling as lunacy. The Atlanta
Constitution said that Hull’s reliance on the sin-
cerity ofthe plaintiffs was “peculiar”; instead, he
should have considered whether their beliefs
were “reasonable.” The Memphis Commercial
Appeal termed the judge’s analysis “strained,
even weird.” “The worst judicial decision in a
very long time in a country rich in lousy judicial

decisions,” declared George F. Will. Washington
Post columnist Richard Cohen accused Judge
Hull of sanctioning “child abuse.”

In 1987 the Sixth Circuit Court of Appeals
reversed the Hull ruling, on the ground that
“mere exposure” to offensive ideas cannot vio-
late the First Amendment—and the press
breathed asi?h ofrelief. “No other ruling makes
sense in a pluralistic society,” pronounced the
New York Times. The Philadelphia Inquirer
termed it “good news for the republic.”

But was it? The plaintiffs’ extremism—espe-
cially the Oz and Anne Frank complaints—
smothered everything else in the case. Despite
their apparent goofiness, though, the plaintiffs
held comprehensive and in some cases valid
concerns. The Tennessee protesters contended

that the Holt readers
were not merely aug-
menting the child’s
knowledge, but were also
mucking about with val-
ues and attitudes. Con-
servative Christians have
frequently voiced similar
complaints. “It’s unfor-
tunate that a second-
grade book would teach
children that their mom-
mas would lie to them,”
protester Jennie Wilson
said of one story. Moral Majority cofounder
Greg Dixon has accused the schools of under-
taking “subtle yet intense brainwashin%.” Tim
LaHaye, a prolific Religious Right author, has
called public education “the most dangerous
single force in a child’s life.”

School officials often disclaim any interest in
children’s values. “We teach readinﬂ for read-
ing’s sake,” said Hawkins County school board
member Larry Elkins. “The actual material that
you’re reading is not supposed to form your
opinion of life.” Yet ﬁublic schools have al-
ways tried to shape character. Horace Mann
considered moral education “the highest and
noblest office of education.” Efforts to teach
morality intensified early in the twentieth cen-
tury, spurred by fears of new immi%rants. By
midcentury virtually every public school in the
country was teaching moral values, prompting
Jacques Barzun to remark that educators
seemed to assume that each pupil possessed “the
supremely gifted mind, which must not be tam-
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o the
fundamentalists
are partly right.
It’s hardly
brainwashing,
but the schools
are trying, as they
always have tried,
to modify

students’values.

pered with, and the defective personality, which
the school must remodel.”

Today, tolerance is the value that most keen-
ly concerns educators.  Schoolbooks promi-
nently feature minorities, women, the aged, the
handicapped, single-parent families, and other
formerly excluded groups. As documents sub-
poenaed in Mozert demonstrate, the diversity
didn’t arise spontaneously. One Holt editor
observed in a memo that a particular story was
“not great literature” but “we gain two points—
a female leading character and characters with
Spanish-American names.” “We simply could
not find a good story with an Asian-American
female lead,” another editor lamented.

Efforts to promote tolerance go beyond text-
book diversity. Inawidely used classroom exer-
cise, the teacher declares that blue-eyed stu-
dents are superior to brown-eyed ones for the
day; the next day, brown eyes will be superior.
The experience unsettles some participants,
but, educators Deborah A. Byrnes and Gary
Kiger have written that, “the possible long-
range benefit” justifies students’ “short-term
emotional discomfort.”

So the fundamentalists are partly right. It’s
hardly brainwashing, but the schools are trying,
as they always have tried, to modify students’
values.

A fundamentalist might argue, though, that
the morality promoted in the classroom isn’t
what it used to be. “I trusted our educational
system that I had been brought up in,” Tennes-
see plaintiff Bob Mozert recalled. “But I have
since found out that the purpose of education
has changed.” Tim LaHaye writes that Ameri-
can schools were once “hased solidly on biblical
principles,” in contrast to the “atheistic amo-
rality” of today.

Schooling has indeed changed. The Ameri-
can colonists viewed education as a religious
undertaking; they valued literacy as a means for
understanding ScriFture. As late as the 1950s,
textbooks commonly spoke of the afterlife, the
efficacy of prayer, and other religious concepts.
Today the Christian framework has all but dis-
appeared. Modernity, religious diversity, and
the Supreme Court have essentially, and prop-
erly, secularized the schools. To the extent that
fundamentalists are trying to restore religious
dogma in the classroom, they are out of sync
and out of line with the times.

But protesters aren’t always seeking to inject
religion into the classroom. “We were not try-
in% to have anyone teach Christianity in the
schools,”Mozert insisted. “Allwe wanted isthe
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right to preserve our Christian heritage, and
not have it tau%ht against by these texts.”

As part of this argument, the Tennesseans
contended that the Holt books, for all their
strenuously achieved diversity, excluded con-
servative Christians. New York University pro-
fessor Paul Vitz examined the books and found
that, of approximately 600 stories and poems,
not one depicted biblical Protestantism.
“There are no stories about life in the Bible
Belt,” Vitz testified at trial, “no stories about
churchgoers, families, or individuals who pray
to God.” In contrast, the books gave resi)ectful
attention to Buddhism, American Indian
faiths, and the occult. The Holt books weren't
um%ue in this regard. Several studies in the
1980s found that schoolbooks woefully under-
represented the role of religion. “To leave out
one’s heritage and history is to make one feel
somewhat embarrassed or ashamed of it,” Vitz
said. When they raise this argument, funda-
mentalists are simply seeking their share ofthe
multicultural pie.

Another form of silence about religion also
troubles fundamentalist protesters. Because
Ie?islators and educators tend to view “any and
all'social problems as educational problems,” as
education historian Henr?]/ J. Perkinson has
written, the curriculum has expanded into
realms that, until recently, were vouchsafed to
family and church: AIDS education, death ed-
ucation, peace education, values education. To
many conservative Christians, these topics are
inescapably religious. As lawyer William Bent-
ley Ball once said: “If. .. public education
conceives that it is charged with Froviding a
child with aworking philosophy oflife, ifit feels
that it must address itself to those ultimate
guestlons of the child which were always

eemed religious, 1 do not think that the answer
it gives can constitutionally be one which is
agreeable to me as a Christian.”

Alon% with addressing new topics, the
schools have ushered new literature into the
classroom. First came contemporary fiction,
such as Catcher in the Rye, then young adult
novels, such as Judy Blume’s works, and most
recentlﬁ, tales of the supernatural. According
to teachers, these materials motivate students
to read. But fundamentalists object to the de-
pictions of profanity, premarital sex, alien-
ation, disobedience, and the occult.

Here as elsewhere, protesters often go too
far, as in LaHaye’s charge of “atheistic amoral-
ity.” Butthey are right to say that public educa-
tion has changed in ways that tend to collide



hort of physical abuse and other equally egregious misdeeds, our

system leaves child-raising to the parents—who are free to

disbelieve the experts, even to regard them as treasonous, and to

raise children in areligious tradition that other people consider

anachronistic and wrongheaded.

with their faith,

Educators often respond that these new pro-
grams were developed br experts who know far
more about child development and pedagogy
than fundamentalist parents do. Protesters are
generally unimpressed by this defense. In fact,
they sometimes perceive experts as malevolent
conspirators. In Hawkins County, Jennie Wil-
son announced that the Holt Publishing Com-
pany was allied with the New Age movement,
which, she contended, was ﬁaving the way for
the antichrist. Tim LaHaye has written that the
whole-world method of teaching children to
read ispartofaplotto “lower the literacy level in
the Western countries, particularly America,
and raise it in the Soviet Union,” with the ulti-
mate goal of merging the two nations into “a
one-world socialist state.”

Despite their ludicrousness, the conspiracy
theories make some pertinent Points. First,
American culture is less hospitable toward reli-
?ion than it once was. In The Culture ofDishe-
ief, Yale law professor Stephen L. Carter writes
of the culturally prevalent view that “religion is
like building model airplanes, just another hob-
by.” Reflecting the cultural shift—and some-
times hastening it—educators have denuded the
classroom ofagreat deal of Christian influences,
in ways that are constitutionally required éthe
elimination of legislated school prayer) and in
ways that are not (the religion blindness of
schoolbooks). To a degree, fundamentalists’
distrust is understandable.

In addition, public schools are governed by
communities, not by experts. What if voters
don’t want Catcher in the Rye in the schools?
“That’sacommunity decision,” Barbara Parker,
of People for the American Way, once told
Time. “My disagreement is that in education
today things are being run by vocal control, not
local control.” To be sure, local control has its
limits. A school can’t teach religious dogma,
even if everyone in the community favors it

And teachers can uphold the values of their
profession, perhaps by saying (as historian
Arthur Bestor urged in 1958): “What you pro-
posewillnotproduce an educated man orwom-
an. [will have no part in misleading and mised-
ucating you.” Within constitutional limits,
though, ultimate authority resides in the elec-
torate.

Similarly, asthe Supreme Court said in Pierce
v. Society o fSisters (1925), “the child is not the
mere creature of the state.” Short of physical
abuse and other equally egregious misdeeds, our
system leaves child-raising to the parents—who
are free to dishelieve the experts, even to regard
them as treasonous, and to raise children in a
religious tradition that other people consider
anachronistic and wrongheaded.

In their exercise ofJ)aren_taI rights the Ten-
nesseeflalntlffswante public education minus
the Holt readers. The parents stressed that they
could handle everythin% else in the county cur-
riculum; only the Holt books offended them.

Now, however, some ofthe Hawkins County
plaintiffs, and many Christian activists else-
where in the country, are advancing a different
argument. The dissonance hetween their
worldview and the curriculum is simply too
great to bridge, they say; and anywar, the
schools have proved resoundingly unwilling to
build bridges. The only solution is school
vouchers.

Though voucher initiatives in Colorado and
California failed, the school choice movement is
far from dead—and public school educators
may unwittingly fuel it through their handling
of schoolbook protests. Aggrieved protesters,
like those in Tennessee, may switch their alle-
giance to private education and seek tax fund-
Ing. And voters, fed up with the ceaseless battles
over the curriculum, may see vouchers asa path
to civic peace.

Yet, a better solution exists: Judge Hull’s
much-maligned approach in the Tennessee
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interesting
thing | find,”
Haynes added,
“is that the
resistance to
accommodation
almost always
comes at the
point when the
request is from
a Christian
religious group.
That iswhen

heels dig in.”

case. The schools shouldn't teach religious dog-
ma, but, within broad limits, they should excuse
dissenters from offensive assignments. Offering
alternative assignments would enhance reli-
gious diversity in the classroom. Religious dis-
senters would remain in the public school, in-
stead of (as in Hawkins County) transferring to
private school or home schooling. Alternatives
would also mollify many grassroots activists.
Pat Robertson might continue suleorting
vouchers, school board takeovers, and school
prayer, but many of the movement’s ground
troops would lay down their arms.

In addition, an opt-out approach would pre-
empt many schoolbook protests. Asin Tennes-
see, many protesters who set out to han a hook
would be satisfied with an alternative assign-
ment. Finally, religious excusais would avoid
the fruitless, enervating disputes about the
meaning and impact ofan assignment. Parents
and teachers could agree to disagree about
whether a ghost story promotes satanism or
stimulates imagination, and focus on the me-
chanics ofaccommodation. Instead of discuss-
ing whose interpretation is right, they could
concentrate on whose interpretation should
govern the education of this particular child.

Schools already tailor the curriculum in a
variety ofways: special education for the hand-
icapi)ed; bilingual education for students not
yet fluentin English; and special programs, even
sgecial schools, for gays, gang members, drug
abusers, and pregnant students.

Religious accommodations also exist.
Schools routinely excuse students’ absences on
religious holidays, and some schools prohibit
school-related events on Jewish and Christian
Sabbaths. Many states exempt students with
religious objections from required vaccinations.
As a result of court rulings, religious objectors
can refuse to recite the Pledge of Allegiance,
refuse to enroll in otherwise-mandatory ROTC
and physical education, and leave the room dur-
ing noneducational use of audiovisual equip-
ment.

Accommodations exist in the academic cur-
riculum, too. Kansas, as a matter of state law,
allows excusal from “any activity which is con-
trary to the religious teachings” of the family,
upon a written request signed by a parent or
guardian. Various districts, asa matter of law or
policy, excuse objectors from dissecting frogs, as
well as from classroom assignments dealing
with sex, world religions, hygiene, physical dis-
ease, and drugs. The Supreme Court has ruled
that Amish students can opt out of public edu-
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cation entirely at age 14, even if state law re-
quires attendance to age 16.

Informal ad hoc accommodations are even
more common. According to Charles Haynes,
executive director of the First Liberty Institute,
teachers frequently excuse Orthodox Jews,
Amish, Muslims, Buddhists, and other religious
minorities from offensive assignments.

“The interesting thing | find,” Haynes added,
“isthat the resistance to accommodation almost
always comes at the point when the request is
from a Christian religious group. That iswhen
heels dig in.”

There are reasons for the double standard.
Teachers are often Christian, and they may con-
sult their own beliefs in judging the validity of
another Christian’s objection. In addition,
teachers bitterly remember the Religious Right’s
record of hostility toward public education.
Yesterday’s censorship attempts taint today’s
requests for alternatives.

Slowly, however, a more evenhanded atti-
tude may be taking hold. People for the Amer-
ican Way vehemently opposed Judge Hull’s ap-
proach in 1986. “Rather than teaching students
to understand and tolerate different points of
view,” PAW asserted in Attacks on the Freedom
to Learn 1986-1987, “this opt-out arrangement
divides students along religious lines. The net
effect is divisiveness among the various groups
that make up the classroom and the communi-
ty.” A ttacks on the Freedom to Learn 1992-1993
sounds a different note: “Removing one’s own
child from a particular assignment or program
is regarded as legitimate parental involvement,
and as such not included” in the report’s list of
censorship attempts.

The legal backdrop has also chanﬁed. The
Religious Freedom Restoration Act, which Pres-
ident Clinton signed into law in November,
makes it easier for religious people to win ex-
emptions and accommodations from govern-
ment. Fearing the law’s impact on the curricu-
lum, the National School Boards Association
tried but failed to get public education exempt-
ed. Nobody knows how the courts will construe
RFRA, and public schools aren’t eager to find
out. To avoid costly litigation, “the schools will
let anybody and everyhody opt out ofcurricular
materials,” predicted August Steinhilber, gener-
al counsel of the school boards’ group.

As Steinhilberadded, these accommodations
will increase the teacher’sworkload. Butabit of
extra paﬁerwork may be a small price to paK for
diminishing the acrimony and anguish of
schoolbook protests. 0



How an Argument Overa Device to FeedPigs
Wentto the Canadian Supreme Courtand Whatthe
Ruling CouldMeanfor Canadian Churches

ith his black clothes, black hat, and 1986, when he claimed to have built a special
black beard, 57-year-old Hutteritt  mechanism for the feeder that allowed the hogs
Daniel Hofer, Sr., stands in the snow  to choose wet or dry food. Another Hutterite
on the 3,000-acre hog- and grain-  colony, Crystal Springs, made a similar feeder
producing colony in Winnipeg, and moved to enforce patent rights against Hof-
Manitoba, where he has lived most er, who refused to stop manufacturing his feed-
of his life. At his feet is a silver 24-incéhegen when requested by the elders of the
double-sink hog feeder—an innocuoukdkeside Colony of the Hutterian Brethren, a
ing contraption that automatically delivedgweember commune 20 miles west of Win-

or dry food to hogs. nipeg.

“This is where it all broke out,” A disagreement over ahog feed-
says Hofer, pointing to the box.  Martin Zeiligis a er among a few of the less than
“With this feeder here.” freelance writer living 10,000 Canadian Hutterites proba-

It all “broke out” for Hofer inin canada. bly shouldn’t cause much stir out-



side the pacifist, somewhat isolated Hutterite
community itself. Nevertheless, because it in-
volved such fundamental issues as natural jus-
tice and property rights, Hofer’s squabble over
the hog feeder worked its way through the judi-
cial system to the Canadian Supreme Court,
whose decision can have serious implications
for every church body in Canada.

“Those who took us to court said that | was
expelled from the colony,” said Hofer with obvi-
ous satisfaction as he put the hog feeder back
into a steel shed, “but the Supreme Court decid-
ed differently.”

When controversy over the patent surfaced,
Hofer appeared at the general meeting of Lake-
side’s voting members and angrily insisted no
one could stop him from making the feeders.
He invented them, he said, and itwas his right to
continue producing them. In response, Hofer
was told that he was “expelling himself’ from
Lakeside and that he was no longeramember of
the church or community. No formal vote was
held; it was the consensus ofthose present: Hof-
er and his family were to be expelled.

When Hofer refused to “vacate the colony
lands,” the elders went to court to obtain an
order forcing Daniel Hofer and his family to
leave Lakeside permanently and return all colo-
ny property. The elders also asked the court to
declare that Daniel Hofer and his sons were no
longer Lakeside members.

“He is a pig, the poor man,” said Joshua
Hofer, an elder and cousin of Daniel. “Heisa
renegade in our society. He is stealing our
property and eating our food. We want him to

’ The colony was successful at the lower
courts, but Daniel Hofer appealed to the Cana-
dian Supreme Court. Ina6-1 decision, the hi%h
courtruled in Lakeside Colony v. Hofer that the
process by which the colony attempted to expel
Daniel Hofer, Sr., breached the rules of natural
justice, making the expulsion invalid. Hofer,
Sr., the court ruled, remains a member of Lake-
side Hutterite Colony.

Though the court said it was “reluctant to
exercise Jurisdiction over the question ofmem-
bership In vqunta(rjy associations, especially re-
Ii%iousones,”juris iction was proper in cases in
which a property or civil rights issue turns on
the question of membership. Were the issue
merely doctrine, faith, or aperson’s status with-
in a religious community, the courts generally
would not get involved, even if the procedure
denied the plaintiffnatural justice. When prop-
erty or civil rights are involved, however, as with
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Hofer and Lakeside, the courts will often accept
jurisdiction.

Hutterite colonies oEerate under the princi-
ple that amember may be expelled or dismissed
from the colony or congregation by a majority
vote ofall the adult male members at any annual
or general meetin?. Any individual who ceases
to be amember otthe colony ?ives up claims to
colony property. Because all the property is
communally owned in the Lakeside Colony,
and because members devote their time, labor,
and possession to the community, the court
viewed property ownership as an issue.

“There is, however, a property right at stake
in this case,” the court said, “especially from the
point of view of the colony. If the defendants
were strangers to the colony, then the colony
would surely be entitled to an order barring
them from the property, since that would be
part ofthe colony’s right of ownership.”

In dealing with membership in a voluntary
organization, the court said that itwould look at

Dan, Sarah, and Larry
Hofer in their living room:
The whole family faces
absonderung.

Corrugated shed where
Hofer once made hog
feeders: the patent went to
Crystal Springs.



three issues only: (1) whether the rules of an
voluntary association have heen observed; (23/
whether anything was done contrary to natural
justice, which includes the notice ofacomplaint
against a person, the opportunity to make a
representation, or an unbiased tribunal; (3)
whether the decision is bona fide. In this case,
the court found aproblem with natural justice.

“The supreme court,” wrote law professor M.
H. Ogilvie (Canadian Bar Review, vol. 72, p.
2431)' “focused on one element ofnatural justice,
sufficient notice, and declined to consider the
requirements of an unbiased tribunal and an
opportunity to make representations.”

Though the court noted that principles of
natural justice are flexible and depend on indi-
vidual circumstances, it ruled that natural‘jus-
tice had been violated by the colony in Hoter’s
case. The justices said that he had not been
given adequate notice that expulsion would be
discussed at the meeting. The court said that
notice must be specific ret_iarding any possible
expulsion, so a person could consider and pre-
pare a position.

“A member must be given notice,” the court
said, “ofthe cause for which he is to be expelled.
It is insufficient merely to give notice that the
conduct of a member is to be considered at a
meetin?. The member who is to be expelled
must also be given opportunity to respond to
the allegations made a&;ainst him. ... Natural
justice requires procedural fairness no matter

ow obvious the decision to be made may be.”
The court ruled that even if prior notice of a
possible ex,oulsmn and an OEportunlty to re-
spond wouldn’t “change anything” in regard to
the outcome, prior notice and an opportunity to
respond are still required by law.

“The supreme court said that it was satisfied
that there wasn't adequate notice given,” said
Donald Douglas, Hofer’s lawyer, “and therefore
everything that followed was of no effect. Ifyou
don't give someone adequate notice, the whole
ﬁrocess is flawed. The supreme court seta very

igh standard on the issue of notice to Mr.
Hofer. What the court established was a charter
ofrights for Hutterites. Before this case, the will
ofthe majority was absolute. But the court said
that the procedures surroundin% the making of
those decisions must be in compliance with nat-
uraILustice.”

Though beginning over just a hog feeder,
Lakeside Colony o fHutterite Brethren v. Hofer
received a fair amount of publicity in Canada.
Churches and other voluntary organizations
had a special interest in the outcome, because it

involved the thorny question of judicial inter-
vention in internal church affairs.

“Judicial intervention is necessarily intru-
sive,” wrote Ogilvie (ﬁ. 249). “Therefore the
courts are faced with the stark choice either of
becoming involved or of completely refraining
from involvement. The latter choice condones
the injustices which often characterize church
t{]ibunal, while the former attempts to alleviate
them.”

In this case the court chose to alleviate an
injustice. Yet the interference dealt only with
procedure, not with outcome. The court want-
ed fairness in the decision-making process,
that’s all. It didn’t deal with the heart of the
matter, Hofer’s claim to the patent, or any sub-
stantive theological questions that might have
heen raised. Nevertneless, Lakeside v. Hofer
should send clear signals to all voluntary organi-
zations in Canada, churches included, that in
dealing with internal disputes, if property or
civil rights are involved, the courts will demand
that certain procedures of natural justice be
followed. Ifnot, then these organizations could
find the judicial system making decisions that
should have been leftup to them. Asin the case
of Hofer, though the governing body of the
community wanted him expelled, the court said
that he stays.

“The suPreme court said that Danny is still a
member of the community by law,” admitted
Michael Radcliff, the lawyer for the Lakeside
Colony. “But theologically he is persona non
grata.”

Indeed, Hofer and his family face ahson-
derun%, or shunning. Most other members of
the colony won't eat in the communal dining
hall with Hofer or his family ésix sons, four
daughters, 11 grandchildren, and the three oth-
er members who supported him). They won't
WorshiE in the Lakeside church with the Hofers,
nor talk to them.

Hofer, his wife, Sarah, and the rest of his
family seem unconcerned about their status as
they go about their daily business. In attempt-
mg to drive Hofer and his followers out, the
elders don’t allow them to work on the colony.
Hoferworks elsewhere. He'sdetermined not to
give up.

“I'm not starving,” he says.

And neither are the pigs, which can now
choose wet or dry feed. However, they won't be
getting their meals from any feeders that Hofer
claims he invented. Though Daniel might have
won in the supreme court, the patent went to
Crystal Springs. [d

LIBERTY MAY/JUNE 1994 27



BY M.H.OGILVIE

hat is “natural justice™?
Why has the Supreme
Court of Canada re-
quired all church tribu-
nals to comply with it?
American law speaks
ofdueprocess,whiIeAn?
law speaks ofthe rules o

case against one; and (3% the right to be heard in
reply on one’s own behalf. While the precise
content ofeach rule may vary with circumstan-
ces, the courts require more stringent compli-
ance when the consequences of a decision are
serious. Thus, more exacting compliance is re-

|o-Gaivadianheonymestions of employment or repu-
nattertibjustiea; thtakes,because economic self-suffi-

procedural rules for the heaibngyodral digiotd reputation are highly valued.
which in themselves contain Bolthtantivespetially important in ecclesiastical

ples of fairness and justice.

Natural justice evolved in the medieval En-
glish common law courts, when both judges and
barristers were still clerics, and connotes much
the same meaning as the older understanding of
natural law: the law of God, whose unalterable
and fundamental moral principles are discern-
ible by the exercise of right reason. In other
words, procedural fairness is a divine mandate
with which all earthly courts must comFIy.

In this sense, natural justice, per se, lingered
into the late seventeenth century but retreated
with the rise ofthe modern theory of parliamen-
tary sovereignty. After several false starts at the
end of the nineteenth century, it has enjoyed a
revival—first in England and subsequently in
Canada—as courts increasingly resorted to pro-
cedural fairness to protect individuals against
the high-handed and arrogant conduct charac-
teristic of the agencies and administrative
boards of the socialist state. In recent years its
application has been extended to a wide variety
of other civil tribunals, with religious institu-
tions one ofthe last organizations to be subject-
ed to the rules.

In Lakeside Colony, the su-
preme court stated that natural
Justice was composed of three as-
pects: (1) the right to an unbiased
tribunal; (2) the right to know the
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disputes because aminister wrongfully removed
from one congregation may never get another,
thereby losing profession and livelihood, while
reputation is regarded as a reflection of Chris-
tian commitment and faith and ought not to be
wrongfully called into question.

The rights to know the allegations and to
present a defense involve a number of corollary
rlghts: the right to ade?uate and full prior notice
of the allegations, preferably in writing, and in
sufficient time to prepare a defense prior to the
hearing; the right to a full hearin?, exploring all
aspects of the case, including all relevant evi-
dence the parties wish to submit, usually by a
hearing in person with the right to hear, call,
examine, and cross-examine all witnesses in
most cases; the right to adjournments of the
hearing so as to provide an opportunity to pre-
pare responses to arguments made; and the
right to a decision made by the members of the
tribunal and hased substantlallhl on the evidence
submitted at the hearing. Tne right to legal
representation is also sometimes mandated by
the requirements of natural justice, in particu-
lar, when the allegations are very
serious and the consequences ofa
decision grave. Legal representa-
tion may be insisted upon even
where the procedural rules gov-
erning a tribunal purport to ex-



elude legal counsel. Issues of livelihood and
reputation are sufficiently serious for this pur-
pose.

The right to an unbiased tribunal is some-
times the most difficult rule of which to prove
breach. The test for bias iswhether or not there
is a “reasonable apprehension of bias.” This
standard may be satisfied where a tribunal
member shows “attitudinal bias” by conduct
toward a party before or during a hearing, for
example, by expressing opinions about a party
either during the hearing or outside it. Bias may
be present by reason of pecuniary interest or
family, personal, or professional relationship.
Bias may take the form of “institutional bias,”
that is, a desire to reach a decision to protect the
institution, rather than to do justice between the
parties. Bias is also present when the same
person(g;lays the roles of complainant, prosecu-
tor, and judge, or some combination of these
concurrently, and where the actual procedural
rules are so designed as to favor one party or the
institution itself. Bias is particularly difficult to
counter in asmall church in which many mem-
bers think they are familiar with, and certainly
gossip about, one another,

Several recent reported cases against the
United Church of Canada demonstrate how fre-
quently and how blatantly the rules of natural
justice are breached by church tribunals. In
McCaw a minister whose style of ministry
caused concern was dismissed by the preshytery
without being told the nature ofthe complaints,
without notice of the hearin%, and without be-
ing present at the hearing. The court reinstated
him and awarded substantial damages. In Davis
aminister char%ed with sexual harassment was
again removed by the preshytery. Although the
original complainant did not even lay a formal
charge, the minister was not informed of the

alleé;ations made againsthim, and a hearing was
held in his absence. The court reinstated him,
with a formal hearing to follow. In Hobbs an-
other minister was charged with sexual harass-
ment and removed. He did not receive written
charges until two and a half months later and
was given no opportunity to reply, although the
complainant was not a member of the church
and therefore without standing hefore the
church courts. The court reinstated him, with a
formal hearing to follow. At the subsequent
formal hearings for Davis and Hobbs, decisions
were made to remove them again, but in accor-
dance with sexual harassment guidelines that
had not been approved by the church’s general
council. This isalso a breach of natural justice,
and civil actions have been filed aﬁainst the
United Church for almost Cdn$3 million dam-
ages.

In all these cases not only did the church
courts fail to follow the rules of natural justice,
but they did not even comply with the proce-
dures set out in the church’s own manual.
Whatever the substantive merits of the allega-
tions made against the ministers, procedural
unfairness and procedural errors precluded
their full and proper resolution.

The more interventionist position taken by
civil courts in Canada has caused considerable
discomfort to many religious organizations.
Church insiders have long heen aware of the
blatant procedural injustices perpetuated
against ministers and dismissed employees, and
many agree that needed adjustments are now
being forced upon them. The irony that “natu-
ral justice” should be dictated by the secular
state should not distract churches, however,
from the dangers to religious freedom in Cana-
da theoretically posed by increased judicial in-
tervention. E
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“It is not only to the poets therefore that we must issue orders requiring them to portray good character in their

poems or not to write at all; we must issue similar orders to all artists and craftsmen, and prevent them

portraying bad character, ill-discipline, meanness, or ugliness in ...

comply they must be forbidden to practice their art among us.” —Socrates

any work of art, and if they are unable to

“Yo [expletive deleted], ho, ho. He [expletive deleted] the fleas off the [expletive deleted] he shaked the ticks

off [expletive deleted] [expletive deleted] [expletive deleted].”— Snoop Doggy Dog.

oltaire once complained that he had
been sent to the Bastille for a poem
he didn't write, written by someone
he didn't know, expressing views
with which he didn't even agree.

In fifteenth-century England,
one could face death for calling the
king a fool, publishing anything that
ridiculed him, or even Imagining his
death.

“Must | shoot a simple-minded
soldier boy who deserts,” a
frustrated Abraham Lincoln once
asked, “while I must nottouch the
hair of a wily agitator who induces
him to desert?”

“We have freedom to speak in
the Soviet Union,” an émigré from
the former U.S.S.R. joked in the
1970s. “The only difference is that
in America, you have freedom after
you speak!”

From Socrates, who urged strict
censorship in order to protect the
morals of the youth—to Jesse
Helms, who would censor almost
everything except tobacco
advertisements, freedom of

1994

expression has always had enemies.

Nevertheless, some cries about
free speech infringements prove
that the clause stills protects
jurisprudential nonsense. For
example, Pat Robertson's American
Center for Law and Justice (ACLJ)
has argued that the Supreme Court
ban on legislated prayers at
graduation ceremonies [Weisman)
Infringes upon the free speech
rights of those who want officially
sanctioned prayer.

The ACLJ is correct. The ban
on graduation prayers infringe
upon the right of free speech, but
only in the same way that federal
laws against bank robbery Infringed
upon John Dlllinger's right to earn a
living.

Freedom of expression has
never been, and should never be,
absolute. “The most stringent
protection of free speech,” wrote
Oliver Wendell Holmes, “would not
protect a man in falsely shouting
fire In a theater and causing a
panic.” Justthe tatk{nothing else)
about killing the president will bring
the Secret Service to your door.
The free speech clause doesn't (and
shouldn't) allow you to intrude Into

a stranger’s home and croon Snoop
Doggy Dog lyrics or quote Socrates,
any more than it allows a religious
official to give a government-
sponsored prayer at a graduation
ceremony.

Why? Because the free speech
provision must be balanced with
other constitutional provisions as
well, such as the Establishment
Clause, which protects people from
religious coercion, even as subtle as
one mightfind at a high school
graduation. At minimum the
Establishment Clause should not
allow the government to set up a
religious norm that drives students
away from anything, much less
their own graduation, just as years
ago in Engetv. Vitalethe High Court
didn't allow the governmentto set
up a religious norm from which
students had to be excused from
their own classroom.

The free speech clause no more
mandates state-sponsored prayer In
public school than freedom of the
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press mandates that Jimmy Breslin
be allowed to write his next
column in green spray paint across
the face of the Vietnam War
Memorial, or that the National
Organization of Women allow Rush
Limbaugh to address its annual
convention.

If the free speech clause gives
a clergyperson the right to deliver
anondenominational prayer at a
high school graduation (even If
voted by a majority of students),
then does It give the local chapter
of Queer Nation the right to
address the graduating class on
the joys of sodomy (even if voted
by a majority of students)? Would
forbidding the local satanist club
from Invoking Lucifer be a
restriction of free speech?
According to the ACLJ argument, it
would.

THE DEATH OF SOCRATES

OHI TEI!

If the free speech clause was
violated anywhere in Weisman, it
was by the school district, which
“advised” the clergyperson on how
to pray. When school officials
start telling rabbis and ministers
how to invoke Deity, more than
free speech has been breached.

Whatm say has been given
greater constitutional protection
than where, how, and when we say
It. That's the issue. The problem
isn't the gutless and spiritless
incantations so typical of state-
sponsored prayer (see page 16).
The problem Is coercing people to
hear them. Free speech might give
you the right to speak, but it
doesn't mean that others must be

forced to listen.

Of course, we shouldn't take
lightly any realthreat to freedom of
expression. The ayatollahs of
political correctness, for example,
are doing to free speech on college
campuses what Roosevelt did to
procedural due process when he
Interned Japanese-Americans
during World War Il. And take-no-
prisoners feminist Catherine
MacKinnon, who sees pornography
as the root of all evil, calls for
sweeping governmental suppres-
sion of all expression that
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exacerbates any “historically
oppressed” group’s subordinate
status. The lines regarding free
speech should be drawn as far away
from any restrictions as possible,
because those lines could one day
wrap around the throats of those
who once drew them.

Indeed, Socrates himself— not
exactly I. F. Stone when It came to
freedom of expression— was
sentenced to death in Athens. The
charge: his teaching corrupted the
youth.
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let my land be aland where Liberty

s crowned with no false patriotic wreath,
But opportunity is real, and life is free,
Equality is in the air we breathe.

There’s never been equality for me,
Nor freedom in this “homeland of the free.”

| am the poor white, fooled and pushed apart,

| am the Negro bearing slavery’s scars,

| am the Red man driven from the land,

| am the immigrant clutching the hope | seek—
And finding only the same old stupid plan

Of dog eat dog, of mighty crush the weak.

0, yes,

| say it plain,

America never was America to me.
And yet | swear this oath—
America will be!

| swear to the Lord

| still can’t see

Why Democracy means
Everybody but me.

d



