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    OP. FIT.  	

Goodbye, Goodbye, and Goodbye! 
If your amateurish, uncharitable, 

and sophomoric writings as editor 

of Liberty weren't so bigoted and 

un-Christian, they wouldn't be 

deserving of a response. Unlike 

Father John Neuhaus, however, I 

have yet to shake your dust from 

my feet (as he apparently has). And 

despite your rhetoric of "liberty" 

and "freedom of speech," I am con-

fident you will not print this letter. 

So, when you infer that Pope 

Paul II believes neither in salvation 

by grace alone or the writings of St. 

Paul, I will point out how alien your 

words of deceit and hate are to 

God's grace. I will point out the 

harmony between the Pope's 

behavior, teaching, and life (as the 

chief shepherd of Christ's Church 

and successor to St. Peter) to St. 

Paul's epistles. 

If we are to use the reason God 

gave us to judge your words, we 

will ask why you persist in either 

ignorance or lies about the Catholic 

Church's teaching? In either case, 

you cannot deny your accountability. 

You cannot deny God's ability to 

work His grace through mere men, 

despite how difficult that may be 

for you to understand or accept. 

When you profess to hold the 

Bible (both the Old and New 

Testaments) as your sole authority 

in faith, all the while abstaining 

from pork and alcohol, which is 

plainly inconsistent with "the con-

tent and the unity of the whole of 

Scripture," I will again point out the 

contrast between your words and 

your deeds. 

Perhaps as you wear your reli-

gious libertine streak on your sleeve, 

you can explain how you rationalize 

your cries for nongovernment inter-

ference in the Seventh-day Adventist 

Church with your insistence for gov-

ernment interference regarding 

tobacco use? Can you point out to 

your readers where the Bible, which 

you claim to be your sole authority, 

commands the government to cru-

sade against unhealthy personal 

practices such as smoking (is eating 

fatty foods next?), but seems to 

cause such animosity for you when 

religious leaders such as Father 

Neuhaus call on government to pro-

tect unborn life? 

Finally, let me state, in reference 

to your editorial quip in Deborah 

Baxtrom's article "Rules to Live By" 

(November/December 1998), that 

once again your position which you 

find so necessary to add to an oth-

erwise well-written article, is not 

only infantile but unbiblical. Mr. Di 

Loreto is not giving "only one ver-

sion of the Ten Commandments, 

the one that appears in Catholic cat-

echisms." There is only one ver-

sion, that found in the Bible. 

Neither your enumeration or the 

Catholic one (which dates back at 

least to St. Augustine, not the 

deformation as you suggest), fully 

quotes the biblical text. It is "your" 

list which came about from the 

deformation of the sixteenth century, 

like everything else, as a protest 

against Catholicism. 

If you read carefully, you will 

note that the prohibition against 

having "no other gods before me" 

would include idols, since the 

Christian understanding of "idols" 

is that which is worshiped as a god. 

If any version is deficient, it would 

be the Protestant version, since the 

invention in the sixteenth century to 

combine the ninth and tenth com-

mandments—which are clearly dif-

ferent. Sure, you can claim that 

coveting your neighbor's wife is 

identical to coveting his property, 

but one is adultery in my Bible and 

the other greed and envy. We 

Catholics call those different and 

hence two separate commandments. 

PETER M. DYGA 

Via E-mail 

Your views are too radical for 

me. I am a conservative, evangelical 

member of the Religious Right and 

am proud of my faith in the Lord 

Jesus Christ. I would rather be a 

Religious Right advocate than a 

left-leaning liberal. I find your 

views too liberal and upsetting. 

Please remove my name from your 

mailing list. 

E. LYNN MYERS, Pastor 

Blue Water Free Methodist Church 

Marysville, Michigan 

I was surprised at your attack 

on the ACLU in your editorial on 

high-tech hate speech in the 

November/December 1998 issue. 

In a gratuitous aside, you accused 

the ACLU of using its "best efforts" 
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DECLARATION F 	PRINCIPLES 
E 	 

The God-given right of religious liberty is best exercised 
when church and state are separate. 

Government is God's agency to protect individual rights and 
to conduct civil affairs; in exercising these responsibilities, offi-
cials are entitled to respect and cooperation. 

Religious liberty entails freedom of conscience: to worship 
or not to worship; to profess, practice and promulgate religious 
beliefs or to change them. In exercising these rights, however, 
one must respect the equivalent rights of all others. 

Attempts to unite church and state are opposed to the inter-
ests of each, subversive of human rights and potentially perse-
cuting in character; to oppose union, lawfully and honorably, is 
not only the citizen's duty but the essence of the Golden Rule—to 
treat others as one wishes to be treated. 

to extend constitutional protection 
to child pornography. That state-
ment is false. The ACLU supports 
child pornography laws that protect 
children from sexual exploitation, as 
a simple phone call or visit to their 
web site would have told you. The 
fact that the editorial would depart 
from its subject to make a hateful 
remark about the ACLU is doubly 
surprising since that organization is 
one of the leaders in the fight for 
religious liberty. Among its regular 
clients are Jehovah's Witnesses, 
Seventh-day Adventists, Jews, and 
Native Americans whose freedom to 
exercise their religious beliefs is 
being abridged. 

Finally, a malicious remark 
designed to be hurtful to a group of 
people (whether you like them or 
not) seems inappropriate in a mag-
azine normally devoted to fostering 
Christian tolerance toward all. I 
think you owe the members of the 
ACLU an apology. 
J. ALEXANDER TANFORD 
Via E-mail 

I was recently given a copy of 
the May/June 1998 Liberty. Not 
knowing much about the Seventh-
day Adventist Church, but hearing 
that it was a Christian denomina-
tion, I thought the publication 
would be a pro-Christian magazine. 
Wrong! I found through your arti-
cles that your beliefs on the First 
Amendment to the Constitution 
were that of the pagan left. Your 
articles on Alabama's fight to pre-
serve the rights of Americans past 
the school doors and in other pub-
lic institutions were straight from 

the writings of the anti-Christian 
ACLU. Your publication will proba-
bly receive the 1998 Religious 
Freedom award from the pagan 
organization, Americans United for 
Separation of Church and State. 
An award you will no doubt display 
with pride. 

More than once your articles 
reminded the reader that the 
Constitution, since 1962, has sepa-
rated Christianity from the state. 
However, for nearly 200 years prior 
to 1962 our Constitution allowed 
Christianity and prayer in schools 
and other public arenas. Which 
society was saner and safer? The 
first 200 years of interpretation or 
the last 36? 
JERRY D. DENE 
Bowling Green, Kentucky 

I am requesting that you 
remove my name from your mail-
ing list. I can no longer tolerate 

your spiteful, unkind, mean-spirited 
treatment of Christian leaders. It is 
fine to disagree with others and 
express your own views. However, 
when you find it necessary to char-
acterize your political enemies as 
evil men, you have overstepped 
your bounds. 

You have denigrated Pat 
Robertson, verbally and in cartoon. 
Obviously, Robertson is not perfect. 
But is he really an evil man? I have 
a hard time believing he is deserv-
ing of your portrayal. I believe that 
you misunderstand many of his 
motives and actions. 

Have you been perfect in every 
way? Have you ever made a mis-
take, used poor judgment, or mis-
poken? Would you want to be spo-
ken of in the same manner as you 
have treated others? Would you 
like your every sentence to be 
pulled from its context and dis-
played before the world? In fair- 

ness, have you reported 
Robertson's positive accomplish-
ments as well as his faults? Have 
you invited him to respond to your 
remarks, or would you be ashamed 
to show him, face-to-face, what you 
have published? I am not a sup-
porter of Robertson's ministry, but I 
think he is entitled to a rebuttal 
when treated so shabbily. 

One of your articles said that 
Robertson must have stopped read-
ing his Bible. Have you stopped 
reading yours? Or much more 
important, have you been living it? 
Are you proud of your work or 
ashamed of it in light of God's com-
mandments? 

While attempting to elevate your 
own publication by mud-slinging, 
you have offended many brothers 
and sisters in Christ. Do you think 
conservative Christians will listen to 
your views when presented in such 
a manner? Surely you could 
express your views without ugliness. 
I hope that you will learn from your 
mistakes and rise above this low 
level of journalism. I believe you are 
capable of so much better. 
JEANNETTE COOKE 
Berrien Springs, Michigan 

Readers can E-mail the editor at 
74617.263@compuserye.com. 
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    OBITER  	

X or when we were yet without strength, in due time Christ died for the 
ungodly. For scarcely for a righteous man will one die: yet peradventure for 

a good man some would even dare to die. But God commendeth his love 
toward us, in that, while we were yet sinners, Christ died for us."—the apostle Paul 

"For in fact what is man in nature? A Nothing in comparison with the 
Infinite, an All in comparison with the Nothing, a mean between nothing and 
everything."—Blaise Pascal 

Though not exactly the 
Transfiguration, what I experi-
enced from these words (by 
astrophysicist John Gribbin in 
Schrodinger's Kittens and the 
Search for Reality) was, never-
theless, almost epiphany: "In 
very round terms, the quantum 
world operates on a scale as 
much smaller than a sugar 
cube as a sugar cube is com-
pared with the entire observ-
able universe. To put it another 
way, people are about midway 
in size, on this logarithmic scale, 
between the quantum world 
and the whole universe...." 

While hardly De Teum (or 
even the Kyrie Elisium), what 
moved me about Gribbin's text 
was its relationship to this one, 
penned by a different author in 
another work (intellectual histo-
rian Richard Tarnas in The 
Passion of the Western Mind):  

"In an era so unprecedently illu-
minated by science and reason, 
the 'good news' of Christianity 
became less and less a convinc-
ing metaphysical structure, less 
secure a foundation upon which 
to build one's life, and less psy-
chologically necessary. The 
sheer improbability of the whole 
nexus of events was becoming 
painfully obvious—that an infi-
nite, eternal God would have 
suddenly become a particular 
human being in a specific his-
torical time and place only to be 
ignominiously executed. That a 
single brief life taking place two 
millennia earlier in an obscure 
primitive nation, on a planet 
now known to be a relatively 
insignificant piece of matter 
revolving about one star among 
billions in an inconceivably vast 
and impersonal universe—that 
such an undistinguished event  

should have any overwhelming 
cosmic or eternal meaning 
could no longer be a compelling 
belief for reasonable men." 

Dr. Gribbin's lines don't 
exactly nullify Dr. Tarnas', but 
they do impair the punch. 
Looking outward, one can, 
indeed, be humiliated by what 
Pascal called "those frightful 
spaces of the universe," so 
degrading in their immensity. 
In contrast, inwardly, in the 
quantum world, the realm of 
sub-atomic particles—things 
are so infinitesimally small that 
we humans are, in fact, 
Brobdingnagian in contrast. 

Tarnas's argument, ghastly 
in its parochialness, works 
when he looks in only one 
direction; the phenomenal 
world, however, contains at 
least two directions (if not 
more)—and in the inward one 
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of the quantum realm, with its 
vast and frightful ratios and 
perspectives, the argument for 
nihilism-from-size-alone loses 
credibility, especially when 
(according to some physicists) 
matter might be infinitely divis-
ible—which, if true, makes any 
attempt at making value judg-
ments from quantity absurd. If 
infinity goes in both directions, 
ratio doesn't matter. 

Nevertheless, in the present 
scheme of things, our ratios 
("midway" writes Dr. Gribbin) 
should give some comfort to 
those tending toward ontological 
fear and existentialist angst 

regarding their place in the vast 
and cold acreage of the cosmos. 
The good news is that we're 
not, after all, so small and 
meaningless—which means, 
therefore, the notion that "an 
infinite, eternal God would ... 

suddenly became a particular 
human being in a specific his-
torical time and place only to be 
ignominiously executed" in 
order to save us from oblivion 

isn't so unreasonable after all. 
In fact, that's exactly what 
Christianity teaches, and it's 
also why this editorial will be  

my final one as Liberty editor. 
By the time you read this, 

yours truly will be one floor 

below the Liberty offices, firmly 
ensconced in a new job as edi-

tor of the Adult Sabbath School 

Study Guides. If that doesn't 
sound particularly "sexy"—it's 
not, nor is it meant to be. As 
the Bible-teaching tools for the 

worldwide Seventh-day 
Adventist Church, these quar-
terly Bible Study Guides are 
designed to teach members in 
about 180 countries (the 
lessons are translated into 
many languages on every conti-
nent) the wonderful truths we 
believe regarding the "infinite, 
eternal God" who did, indeed, 

become "a particular human 
being in a specific historical 
time and place only to be igno-

miniously executed." Given the 
nature of the Guides, which are 
intended to teach Bible truths to 
church members everywhere—

from Rwanda to Iceland, from 
New Zealand to Serbia—my 
slash-and-burn-in-your-face 

journalism, which was so much 
fun in Liberty, and which got 
me so many endearing and 

affirming letters (see Op. Cit.), 

will have to stop. 
Sooner or later, we 

all have to grow up. I'm 

43 years old; it's about time 
(plus, this new job will allow 
me to use my formal training, 
which was in Ancient 

Northwest Semitic 
Languages—not the most 
handy tool for the editor of a 
magazine dealing with separa-
tion of church and state). 

As of this writing, I don't 

know who my successor will 
be. Whoever it is, I trust 
he/she will continue to work for 
the God-given principle of reli-
gious freedom (unless, because 
the principle is "God-given," 
he/she decides that its imple-
mentation into public policy 
would violate the Establishment 
Clause). I hope, also, to con-
tinue writing for the magazine 
as I did for years prior to 
becoming editor. 

The bottom line: however 

much I believe in religious free-
dom, religious liberty, and 
church-state separation—these 

are all only partial and tempo-
rary manifestations of a deeper 
truth, the truth that we are all 

beings created by a powerful  

loving God who has, through 
the death of Jesus, linked 
Himself to humanity and to its 
ultimate fate with bonds that 
can never be broken. My new 
job will give me an opportunity 
to spread this truth in ways that 
my previous one didn't. 

Quantum and cosmic 
ratios and distances aside, 
because I believe the gospel of 
the God who was "ignomin-

iously executed" is the seminal 
Truth of all human existence (of 
all existence in fact), the Truth 
from which all other truth 
emanates, the Truth upon which 
all that is real rests, the Truth 
into which all else can be 

resolved and which itself can-
not be resolved into anything 
else—and because I believe all 
this with all my heart, when the 
door opened for me to promote 
it as I never could before—
what else could I do but step 
through? 
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CHIST 

HOW THE LEE COUNTY SCHOOL BOARD GOT RELIGION 

(AND TRIED TO HELP EVERYONE ELSE GET IT, TOO) 

F
or more than two years the Gulf Coast community of Lee County, Florida, has 

been in a fracas over the school board's proposal to offer high school students a 

"Bible history" course based on a curriculum developed by a North Carolina 

group linked with the Religious Right. What began as (supposedly) a neutral effort to teach 

the historical and literary aspects of the Bible soon degenerated into a sectarian battle for 

control of the public schools, complete with name-calling, the resignation of both the 

school district attorney and the school superintendent, a lawsuit, and general all-around 

animosity. In the end a federal court stepped in to prevent the school board from imple-

menting the sectarian curriculum, but not before the damage occurred. 

The depth of the animosity between supporters and opponents of the Bible course 

became evident after several heated debates about the new curriculum within the school 

board's Bible Advisory Committee. According to the Washington Post, a committee 

Steven G. Gey is a John W. and Ashley E. Frost professor of law, Florida State University. 
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member associated with the Christian 
Coalition accused opponents of the Bible 
course of being "Jews . . . and others [about 
whom ] you wondered if they had any religion at 
all." The same committee member also noted 
that when a Rabbi member of the committee 
did not attend committee meetings "that helped 
the process quite a bit."' 

In one sense, the Lee County controversy 
represents the Founding Fathers' worst night-
mare. The dispute over the proposed Bible his-
tory course split an otherwise tranquil commu-
nity along religious lines, creating a volatile and 
dangerous mix of religion and politics that the  

point history, the curriculum includes multiple 
references to divine events that correspond with 
the Christian faith and cannot be verified his-
torically. These events include the story of 
Adam and Eve, the creationist version of the 
earth's formation, the story of Noah and the 
Flood, and the resurrection of Jesus. The cur-
riculum suggests several activities in each part 
of the course that also focus on highly divisive 
aspects of religious doctrine. In the Old 
Testament portion of the curriculum, for exam-
ple, students were asked to "list the days of 
Creation" and "find what was created on each 
day." Students are also asked to discuss "the 

...the Lee County controversy represents the Founding 

Fathers' worst nightmare. The dispute over the proposed Bible 

history course split an otherwise tranquil community.... 

Founding Fathers hoped to avoid by adopting 
the Establishment Clause of the First 
Amendment. On the other hand, there is also a 
happier and more hopeful element to the Lee 
County dispute. Many community members 
and local educators resisted the infusion of reli-
gion into the Lee County public schools, and an 
overwhelming majority of the local electorate 
eventually turned out of office most of the 
school board members who supported the reli-
gious course (which included many who con-
trolled both the school board and the advisory 
committee). Ironically, the battle over religion 
in the Lee County public schools seems to have 
ended with a reaffirmation of the principles of 
church-state separation that the proposed reli-
gious curriculum was designed to undermine. 

The Lee County controversy began in 
January 1996, when a member of the county 
school board received a copy of a model cur-
riculum for a two-semester high school course 
on the Bible. The curriculum was prepared by 
an organization called the National Council on 
Bible Curriculum in Public Schools. The 
National Council is a conservative Christian 
group devoted to the "study of the Bible as a 
foundation document of society," and its pro-
posed Bible instruction curriculum reflects this 
point of view. 

Despite the group's claim that its curricu-
lum intended to use the Bible only as a focal  

Bible's view of marriage" and calculate the 
number and size of the animals on Noah's ark. 
In the New Testament section of the course, 
teachers are instructed to "hand out a list of 
Jesus' miracles as they are studied," and told to 
divide students into groups to discuss "the four 
accounts of the resurrection of Jesus." The cur-
riculum has almost nothing in common with 
the typical high school history course. It is, 
instead, little more than a lesson plan for a typ-
ical Sunday school class. 

Nevertheless, the Lee County school board 
voted 4-1 to authorize a high school Bible history 
course based on this curriculum only two 
months after the curriculum was first brought 
to the board's attention. At the same meeting, 
the school board created a 15-member Bible 
Curriculum Committee to advise the board on 
the specific elements of the new course, using 
the National Council's curriculum as a starting 
point. These two actions placed Lee County at 
the center of the growing national debate over 
the reintroduction of religious instruction into 
the public schools. 

Religious partisanship colored the debates 
within the Bible Curriculum Committee from 
its first meeting in the summer of 1996. At that 
meeting the director of curriculum for the 
school district instructed the committee that 
the curriculum for the new course would be 
limited to the Old and New Testaments. This 
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gave the new course a much more limited scope 
than existing comparative religion courses, 
which used diverse religious texts. Following 
these instructions, a majority of the committee 
voted to use the National Council curriculum 
and another similar curriculum from Marion 
County, Florida, as the basis for the Lee 
County's own Bible history course. 

From the beginning a minority of the com-
mittee objected that the proposed curriculum 
was "doctrinal and theological in nature"; one 
dissenting member wrote to the local newspa-
per questioning whether religion should be 
taught in the schools. A committee member 
who supported the curriculum responded with 
a newspaper column arguing that the schools 
already taught "secular humanism;' and assert-
ing that if the schools did not move from secu-
lar humanism to Christianity, "it won't be long 
until we reach Third World status." 

These disputes did not slow the progress of 
the committee's work. Because there were 
roughly twice as many supporters of the new 
curriculum as opponents on the committee, the  

be posted in public school classrooms,' and a 
Louisiana statute that attempted to teach the 
biblical Creation account in public schools.' 

Contrary to the claims of some religious 
conservatives, these cases do not prohibit dis-
cussions of religion or the Bible in public 
schools. The Supreme Court has held specifi-
cally that "the Bible may constitutionally be 
used in an appropriate study of history, civiliza-
tion, ethics, comparative religion, or the like,"6  
but only if it is integrated into the secular 
school curriculum. The Bible may not be used 
where it serves no educational function, but 
rather is used "to induce the schoolchildren to 
read, meditate upon, perhaps to venerate and 
obey" the dictates of a particular faith.' This 
was precisely the problem posed by the Lee 
County Bible history curriculum. 

Despite these obstacles, the school board 
ordered the committee to develop the Bible his-
tory course, although the board moved the 
prospective starting date of the course to the 
Fall 1997 semester. The committee pressed for-
ward throughout the spring, debating at length 

For many years the Supreme Court has prohibited 

public schools from incorporating any form of religious 

doctrine into the public school curriculum. 

committee pressed forward hastily so that the 
new course could be taught in the upcoming 
spring 1997 semester. At this point, however, 
the committee ran into opposition from the 
school board's attorney, who warned that the 
Bible curriculum would probably result in liti-
gation because it taught the Bible as "an inerrant 
document" and presented "a single Protestant 
perspective:' 

The attorney had good cause to worry. For 
many years the Supreme Court has prohibited 
public schools from incorporating any form of 
religious doctrine into the public school cur-
riculum. Since the early 1960s the Court has 
prohibited the more obvious forms of religious 
indoctrination in public schools, such as state-
mandated prayer' and inspirational Bible read-
ing.' But in recent years the Court has banned 
more subtle infusions of religion as well. Thus 
the Court has held unconstitutional a Kentucky 
statute mandating that the Ten Commandments  

what to include in the New Testament portion 
of the new course. As a measure of its resolve, 
the board permitted students to register for the 
fall course, even though no curriculum or 
teacher training program had been established. 

Meanwhile the board hired an outside law 
firm to review the legality of the course. The 
school board attorney, whose advice the board 
had essentially ignored, submitted his resigna-
tion. At approximately the same time, the 
board voted to buy out the remainder of the 
contract of the school superintendent. The 
superintendent told the Washington Post that 
the board "said I was dragging my feet on the 
course?' Even though it had fired the messen-
gers, the board could not avoid the message. In 
May 1997 the board's new outside counsel sub-
mitted its conclusions regarding the Old 
Testament portion of the course. The counsel 
noted that the course would probably lead to 
litigation, and that several parts of the course 
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conveyed a religious message that "could easily 
cross constitutional boundaries." The new 
lawyers therefore recommended removing 
many of the more overtly sectarian references in 
the curriculum. 

The outside counsel's opinion angered 
many supporters of the new curriculum on the 
advisory committee. Many also didn't like one 
member's suggestion that the new curriculum 
omit all references to the biblical account of 
Creation and the resurrection of Jesus. The 
committee reacted by voting to insert into the 
curriculum the account of Creation from 
Genesis, the story of Adam and Eve, a discussion  

in our society." The board then voted 3-2 to 
approve the Old Testament portion of the cur-
riculum. Six days later, however, the new school 
superintendent told the board that because 
teachers had had only minimal preparation to 
teach the course, the first Bible history class 
would be postponed until January 1998. 

The most contentious battles at the school 
board level—over the New Testament portion 
of the curriculum—were yet to come. In a 
meeting in September 1997, the advisory com-
mittee met once again to consider the outside 
attorneys' recommended changes in the New 
Testament curriculum. During a debate about 

The most contentious battles at the school board 

level—over the New Testament portion of the curriculum— 

were yet to come. 

of "the covenant between the Israelites and their 
God," and an assignment directing students to 
define "sin." By a 7-7 vote, the committee did 
decide to omit a discussion of the resurrection 
from the curriculum, but it then voted to 
require students to "identify the historical influ-
ence of the belief by the Christian community 
and the resurrection of Jesus on the growth and 
development of the church." 

After this vote the advisory committee pre-
sented the Old Testament portion of the Bible 
history curriculum to the school board—less 
than three weeks before the course was sched-
uled to begin. More than 200 people attended, 
and more than 70 members of the public 
addressed the board. Supporters and oppo-
nents appeared. One of the board members 
moved to adopt the Bible history curriculum 
with the changes suggested by the outside coun-
sel, although he expressed reservations about 
the changes. In support of this motion, the 
board member quoted former Christian 
Coalition executive director Ralph Reed: "Not 
teaching the Bible as history is denying a large 
number of people a seat at the table." The 
school board chairman also supported the 
modified curriculum, noting that he quoted 
from the Bible when he taught elementary 
school in the 1960s. "We weren't afraid of a law-
suit at that time," the chairman noted; "we 
weren't afraid to really give things kids needed  

the recommendation that the committee delete 
references to the Resurrection and the Epistles, 
a committee member named Rev. Michael 
Balfour tore up a copy of the edited curriculum 
and threw it over his head. 

"This class is not history; this is censor-
ship outright," he told the committee. "I move 
we cease discussions of this garbage on the 
floor, this atrocity, this blatant malignancy that 
has grown week after week. .. . Christians died 
over the last week of Jesus' life. Christians died 
over this." On Rev. Balfour's motion, the com-
mittee voted 6-5 to reject the attorneys' sug-
gestions and to adopt the unaltered New 
Testament curriculum proposed by the 
National Council on Bible Curriculum in 
Public Schools. The committee then voted by 
the same margin to disband. 

This action presented the school board 
with an overtly religious curriculum cloaked as 
a history course. Little effort was made to hide 
the curriculum's sectarian underpinnings. The 
curriculum even included the use of a prosely-
tizing video distributed by the Campus Crusade 
for Christ. Meanwhile, the Christian Coalition 
was becoming more deeply involved in the Lee 
County conflict. On October 14, 1997, the Lee 
County Christian Coalition held a "Faith Prayer 
Breakfast" at a local hotel. According to the 
state director of the coalition, "the purpose of 
the breakfast is to honor the Lee County school 
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board for their decision to offer a Bible history 
elective, and raise the needed funds to continue 
the work of the coalition?' The breakfast was 
attended by a member of the school board, and 
featured a talk by Jay Sekulow, who heads the 
American Center for Law and Justice, founded 
by the televangelist Pat Robertson, also the 
chairman of the Christian Coalition. 

The Christian Coalition's influence was also 
evident at the school board meeting during 
which the New Testament portion of the Bible 
history class was approved. Prior to the meeting 
the school board's attorneys and professional 
staff had all expressed opposition to the advisory 
committee's recommendation to adopt the 
National Council's curriculum. The outside 
counsel also warned that the curriculum "could 
be viewed as an attempt to indoctrinate stu-
dents" in violation of the Establishment Clause. 
The school board's new staff counsel concurred 
and recommended deleting much of the reli-
gious substance from the curriculum. The 
school superintendent also opposed the cur- 

Representatives from the group sat in the front 
row during the meeting. One month later, in 
another 3-2 vote, the school board authorized 
the ACLJ to take full control of the school's legal 
defense. 

At this point the Lee County school board 
had become something of a national spectacle. 
Not only did the school board majority do little 
to underplay the controversial religious nature 
of their actions—they actually seemed to relish 
the media's attention. In an appearance on 
NBC's Today show, for example, school board 
member Lanny Moore discussed at some length 
his belief that the Bible contained a literally true 
historical account of real events. According to 
Moore, these events included Jesus turning 
water into wine, Jonah living in the belly of the 
whale, and Jesus' resurrection. 

"The events in the Bible happened," Moore 
argued. "They need to be taught as history." 

Religious disputes such as the one in Lee 
County usually follow a familiar pattern. Such 
episodes usually arise when a group of well- 

The Christian Coalition's influence was also evident 

at the school board meeting during which the New Testament 

portion of the Bible history class was approved. 

riculum, and in a news conference held before 
the school board meeting asserted that the cur-
riculum was not defensible. The superinten-
dent therefore recommended that the board 
adopt a heavily secularized version of the New 
Testament curriculum. 

The school board had other ideas. After 
opening its meeting with a local minister's invo-
cation (in the name of Jesus), the board set 
about approving the New Testament curricu-
lum by a vote of 3-2. The board's majority over-
rode both their educational staff's judgment 
and their attorneys' advice. The board even 
refused to bring in their outside counsel to 
speak to the meeting about the inevitable legal 
problems. One board member noted simply 
that "we know what she wanted to say anyway?' 
In response to concerns about lawsuits, one 
board member asserted that the board would be 
provided free representation by Pat Robertson's 
American Center for Law and Justice.  

organized religious activists manage briefly to 
gain control of the political process and use that 
process to pursue their own sectarian ends. The 
single-minded religious zeal that motivates the 
initial crusade for control of the political 
process also tends to produce early victories 
over poorly organized opponents, and 
inevitably attracts the media spotlight. But this 
same righteous zeal usually dooms the efforts of 
religious groups to control the political process 
in the long run. Even relatively homogeneous 
areas of the country, such as Lee County, are 
populated by a large, usually silent majority 
uncomfortable with sectarian uses of the politi-
cal processes. This same majority is even more 
uncomfortable with using public schools to 
pursue one sect's religious agenda. It did not 
take long for the Lee County school board to 
discover what happens when this silent majority 
becomes aroused and involved in the battle over 
control of the public schools. 
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Soon after the school board adopted the 
National Council's New Testament curriculum, 
a diverse group of parents, ministers, and tax-
payers brought suit in federal court to enjoin 
the school board from carrying out its plan. 
The suit was supported by the American Civil 
Liberties Union and People for the American 
Way, and the plaintiffs were represented by 
Thomas Julin, an attorney at one of Florida's 
most prestigious corporate law firms. 

The school board and its attorneys 
undoubtedly expected this lawsuit, but the 
board probably did not anticipate its insurance 
company's response to the suit. In a conference  

cult to conceive how the account of the resur-
rection or of miracles could be taught as secular 
history."' The court noted that the school board 
had been warned by its own lawyers about 
problems with the Bible history course, and 
concluded acidly that "it is an abuse of public 
trust when elected officials ignore established 
legal standards."' 

Despite its scathing rejection of the New 
Testament portion of the curriculum, the court 
refused to enjoin the Old Testament course, 
which had been modified heavily in response to 
legal advice. The court recognized, however, 
that although the course might be legitimate on 

Even relatively homogeneous areas of the country, such as 

Lee County, are populated by a large, usually silent majority 

uncomfortable with sectarian uses of the political processes. 

call with the school board's attorneys soon after 
the lawsuit was filed, the board's insurance com-
pany told the board that its action was illegal 
and a decision to defend the action in court 
would not be covered by their policy. A fax sent 
to the board on the same day bluntly summa-
rized the insurance company's position: "The 
school board's adoption of the subject Bible 
study curriculum is facially unlawful and ... will 
be struck down by the federal courts." The 
insurance company chided the school board for 
rejecting legal advice and going beyond its legit-
imate role in using the schools for a noneduca-
tional agenda. "It should be remembered that 
insurance policies are designed with an intent to 
preserve and protect financial assets of an 
insured, and not to test the legal waters for the 
advancement of an insured's social or political 
or legal agendas or missions." 

It did not take long for the federal courts to 
prove the insurance company's predictions cor-
rect. Approximately one month after the insur-
ance company criticized the school board for 
ignoring legal advice about constitutional prob-
lems with its new curriculum, federal district 
court judge Elizabeth Kovachevich granted a 
preliminary injunction against the implementa-
tion of the New Testament portion of the cur-
riculum. Citing cases in other jurisdictions in 
which similar Bible courses were struck down, 
the court added: "This court too finds it diffi- 

its face, the implementation of the course could 
be problematic. Therefore, the court encour-
aged the plaintiffs to videotape the Old 
Testament classes "to prevent any veiled attempt 
to promote religion or Christianity in the guise 
of teaching history. 5710 

In the end, the court urged the plaintiffs to 
"remain vigilant,"" and strongly urged the par-
ties to work out a compromise that would pre-
serve the legitimate educational interests repre-
sented by an objective religious history course, 
while avoiding the illegal proselytizing that 
characterized the National Council course. 
"Litigation of this dispute is not the most con-
structive use of counsel's abilities," the court 
concluded, "nor is it in the best interest of the 
people of Lee County. >1, 2 

During the next month a tense standoff 
prevailed. The Old Testament classes went for-
ward, with video cameras taping every class. 
The tapes revealed some apparent violations of 
the court's order to refrain from teaching the 
New Testament, including one class in which a 
documentary entitled "Jerusalem" was shown, 
"in which the narrator says, 'The memory of 
Jesus and the miracle of His resurrection live in 
Jerusalem every day.'" 

During the same period, settlement negoti-
ations continued. Finally, on February 27, 1998, 
plaintiffs reached an agreement with the school 
board. According to the terms of the settle- 
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ment, the school board would abandon the cur-
riculum based on the original National Council 
proposal, in favor of a secular curriculum 
designed around the college religious textbook 
An Introduction to the Bible. The book, written 
by five Stetson University religion professors, 
presents the Bible as a literary text with religious 
significance, rather than as a sacred document. 
The settlement agreement specifically prohibits 
any attempt to teach any aspect of the Bible as 
true, or to indoctrinate or proselytize students 
in any other way. The plaintiffs were also given 
the right to oversee the teaching of the course, 
and the right to go back to court if the school 
board violated the agreement by reintroducing 
a religious perspective into the classroom. 

The supporters of the original plan to teach 
Bible history in the Lee County public schools 
accurately viewed the settlement as a moral, 
legal, and financial defeat. (It was a financial 
defeat both because of the money spent by the 
school board to defend its religious curriculum, 
and because the settlement required the school 
board to pay the plaintiffs' attorneys' fees.) The 
fact that the defeat came at the instigation of a 
federal court judge undoubtedly made the 
defeat even more bitter. 

This case is not an example of religion 
being excluded from the public schools. As a 
result of the settlement of this lawsuit, the Lee 
County schools will offer a course on the Bible, 
but it will be a rigorously academic course based 
on an objective college text, not an overtly sec-
tarian curriculum based on materials touting a 
particular brand of Christian fundamentalism. 

Nor is this case an example of a federal 
judge overriding local desires in the name of 
"secular humanist" principles that the commu-
nity does not accept. As it happens, members of 
the local community had a chance to express 
their views on the school board's action and the 
court's response only a few months after the set-
tlement was concluded. In the school board pri- 
mary elections held in September and October 
1998 two of the three school board members 
responsible for adopting the Bible history 
course were overwhelmingly defeated. The 
board chairman was defeated in the first primary 
after receiving only 31 percent of the vote. The 
second conservative board member finished a 
distant second out of three candidates in the 
first primary, receiving just 32 percent of the 
vote. In the October runoff he received the 
same 32 percent share of the vote as in the first 
primary, and was trounced by his moderate  

opponent. Katherine Boren, one of only two 
school board members to oppose the Bible his-
tory course, also ran for reelection and was 
opposed by a candidate supported by the 
Religious Right. Ms. Boren won her race with 
60 percent of the vote. Thus moderates will 
now control four out of five seats on the Lee 
County school board. 

The resounding defeat of the Lee County 
religious activists sends a sobering message to 
the Christian Coalition and others on the 
Religious Right who have campaigned through-
out the country to gain control of local school 
boards: even in a conservative, suburban, Sun 
Belt community that is dominated by 
Republicans, a vast majority of voters continue 
to support the constitutional separation of 
church and state—especially in the public 
schools. A leading opponent of the Lee County 
Bible history course said it best: "I don't think 
the Religious Right ever captured the hearts and 
minds of Lee County. But I do think they 
hijacked the school board." The people of Lee 
County demonstrated that with a little political 
effort by concerned parents, and some help 
from the courts, school boards will not stay 
hijacked for long. 
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T hough one of the 
Founders' boldest 
inventions, separa-
tion of church and 
state has always 

engendered controversy over the 
boundary between religious institu-
tions and government. Today, more than 200 
years later, as a result of the Welfare Reform Act 
of 1996, that boundary remains blurry, especially 
with the new social experiment known as "chari-
table choice," i.e., government assistance to faith-
based organizations to provide social services. 

There are two basic attitudes regarding 
"charitable choice:' One is the "accommodation-
ist" or "nonpreferential" view; the other the "sep-
arationist" or "no aid" view. Accommodationists 
believe that when the founders wrote the no-
establishment principle they intended to pro-
hibit a "national church," i.e., government could 
not single out only one church or tradition for 
aid or favoritism. As a corollary, accommoda-
tionists also believe that the no-establishment 
principle allows government to aid religion so 
long as the aid is given to religious groups in a 
nondiscriminatory or nonpreferential way 
(hence "nonpreferentialism"). The no-estab-
lishment principle will allow government to 
accommodate religion so long as it does not 
prefer one over another. Some people have 
described this position this way: the govern-
ment may not support an establishment, but it 
may support multiple establishments.' 

The "separationist," "no aid" position states 
that the Founders intended that the no-estab-
lishment principle should mean just that—no 
establishment. Government should not aid 
religion at all, not even in an evenhanded 
way. Government may 
not aid religion 

over nonreligion, or vice versa. 
Government must maintain a 
stance of neutrality between reli-
gions and between religion and 

A L D 	nonreligion. A multiple establish- 
OWERS ment is no more acceptable than a 

single one.' 
How do these two positions deal with the 

question of charitable choice from constitu-
tional, public policy, and theological/practical 
perspectives? 

To begin, advocates of charitable choice 
hold an accommodationist view of church-state 
relations. They believe that charitable choice is 
a perfect example of how nonpreferentialism 
ought to work. The government decides that 
the best way to address domestic social prob-
lems is to enlist the energy and expertise of reli-
gious groups, many of which have had long 
experience in dealing with these problems. As 
long as this is done without favoring some reli-
gious groups over others, they argue, there is no 
constitutional problem—the no-establishment 
principle is not violated. This is true even 
though the charitable choice provisions of the 
Welfare Reform Act' allow religious providers of 
social services to retain all their theological 
tenets and worship practices.' 

Historically, "religiously affiliated" groups 
have been able to provide social services with 
government funds. The idea was that an agency 
related to, but not a part of, a worshiping com-
munity could implement the worshiping corn- 

Ronald B. Flowers, professor of religion, is chair-
man of the Department of Religion at Texas 
Christian University. 
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munity's motivation to serve. It was a sepa-
rately incorporated organization that could 
identify itself as religious, e.g., Catholic 
Charities or Jewish Family Services, but did 
not communicate a religious message with its 
social services. Under this arrangement it has 
been possible for religious groups to imple-
ment their charitable impulses and receive 
government funds. 

A principal argument for the new charitable 
choice laws is that religious groups ought not to 
have set aside or truncate their theological, even 
evangelistic, messages when providing social ser-
vices. Theoretically, to have to withhold reli-
gious distinctives in order to be a provider of 
social services is an infringement on religious 
groups' free exercise of religion. Consequently, 
the charitable choice laws specifically allow "per-
vasively sectarian" groups to receive government 
funds to underwrite their social programs.' 
Furthermore, the law authorizes religious insti-
tutions to sue the government (either federal, 
state, or local) for discrimination if the govern-
ment denies an institution a contract to provide 
social services because of the institution's "reli-
gious character."' That is accommodationism 
with an attitude. But, in the accommodationist 
perspective, it is consistent with the 
Establishment Clause for government money to 
flow to "pervasively sectarian" groups so long as 
the money is distributed in a nondiscriminatory 
way (which the lawsuit provision in the law 
guarantees). 

If the government were to select some 
applying religious groups for government funds 
and reject others, so long as the choice was 
made on the basis of the nature of religion, the 
Establishment Clause would be violated. The 
government may not make a judgment about 
the truth, falsity, or validity of any theology.' 
But if the government did not make these judg-
ments—if it truly distributed funds in a nondis-
criminatory manner—the result could be some 
strangely mismatched religious entities and 
social programs. A Satanic Center for Juvenile 
Delinquency Counseling? A Branch Davidian 
David Koresh Memorial Center for Marriage 
Counseling? A Hare Krishna Institute for Eating 
Disorders (vegetarianism is an article of faith 
for Hare Krishnas)? Or, perhaps more main-
stream, a Roman Catholic Center for 
Reproductive Services? In each circumstance the 
religious group would advocate a position on 
the service central to its theological position. 
Yet under the charitable choice concept, the  

government would be obligated to give money 
to the religious applicant or violate the 
Establishment Clause. 

In fact, because charitable choice mandates 
that government fund social programs provided 
by "pervasively sectarian" entities, it is a viola-
tion of the Establishment Clause. The baseline 
concept is this: "The 'establishment of religion' 
clause of the First Amendment means at least 
this: . . . No tax in any amount, large or small, 
can be levied to support any religious activities 
or institutions, whatever they may be called, or 
whatever form they may adopt to teach or prac-
tice religion:" 

Although that principle has been eroded by 
the Supreme Court,' it has not been overturned. 
The case most on point for charitable choice is 
Bowen v. Kendrick,' concerning the constitu-
tionality of the Adolescent Family Life Act 
(AFLA), which authorized government money 
to go to religious agencies that provided services 
in adolescent premarital sex and pregnancy 
counseling. Plaintiffs claimed that the law vio-
lated the Establishment Clause. The Supreme 
Court examined the law both "on its face" and 
"as applied." Supporters of charitable choice can 
take no comfort in its conclusion. Although the 
Court found the law facially constitutional, it 
was because the law did not focus on religious 
service providers or specify that religion had to 
be a part of the counseling." The law that pro-
vided government money to religious coun-
selors was constitutional, the Court said, only 
because their religious views on issues of sexual-
ity agreed with those of secular providers in the 
same arena. Furthermore, the Court stated that 
the Establishment Clause would not allow gov-
ernment to give money to institutions that were 
"pervasively sectarian?' "Of course, even when 
the challenged statute appears to be neutral on 
its face, we have always been careful to ensure 
that direct government aid to religiously affiliated 
institutions does not have the primary effect of 
advancing religion. One way in which direct 
government aid might have that effect is if the 
aid flows to institutions that are 'pervasively sec-
tarian? . . . The reason for this is that there is a 
risk that direct government funding, even if it is 
designated for specific secular purposes, may 
nonetheless advance the pervasively sectarian 
institution's 'religious mission?"' 

When the Court considered the law "as 
applied?' it found that it did not have enough 
information to reach a decision. It remanded 
the case to the district court with the instruc- 
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tion to determine if AFLA funds were aiding 
any "pervasively sectarian" groups. The clear 
implication was that any such aid would be 
unconstitutional under the Establishment 
Clause, and that the Secretary of Health and 
Human Services should withdraw funds from 
those programs." 

In contrast, the charitable choice legislation 
does indeed authorize government money to go 
to pervasively sectarian institutions. It enables 
states to disburse government funds to religious 
organizations "without impairing the religious 
character of such organizations.' It says that a 
religious entity that contracts with or otherwise 
receives government funds shall maintain "con-
trol over the definition, development, practice, 
and expression of its religious beliefs."' 
Furthermore, government shall not "require a 
religious organization to (A) alter its form of 
internal governance; or (B) remove religious 
art, icons, scripture, or other symbols" in order 
to work with government funds in social ser-
vices." The cumulative effect of this is that a 
religious entity may accept direct government 
funds, vouchers, or certificates and administer 
its social program with full expression of its theo-
logical message, i.e., to be "pervasively sectarian:' 
But, as noted above, the Supreme Court, in 
Bowen v. Kendrick and elsewhere, has stated that 
government funding or sponsorship of such 
religious entities is prohibited by the 
Establishment Clause." 

Ostensibly, the law avoids this problem by 
declaring: "No funds provided directly to insti-
tutions or organizations to provide services and 
administer programs under [this Act] shall be 
expended for sectarian worship, instruction, or 
proselytization.."8  There are two reasons this 
does not solve the problem of unconstitutional-
ity. First, the provision is unenforceable. A 
principle used to interpret the Establishment 
Clause is that a relationship between church 
and state must not breed "excessive entangle-
ment."' Although several current Supreme 
Court justices have expressed dissatisfaction, 
the concept is still part of the test used to inter-
pret the Establishment Clause. 

This prohibition of entanglement has fre-
quently meant that the state may not monitor a 
program to determine if religion is being prop- 
agated in a state venture." The charitable 
choice law says that government-funded reli- 
gious social service providers may not prosely-
tize. But how is the state to know? Only by sur-
veillance. But that is exactly what is unconstitu- 

tional under the excessive entanglement test. 
Furthermore, a government official would have 
to make a determination of whether what 
he/she observed was, in fact, "sectarian worship, 
instruction, or proselytization." But, as noted 
earlier, under the Establishment Clause, govern-
ment officials are forbidden from making this 
kind of diagnosis. 

The second reason that this "protection" is 
not enough is the subtlety of its language. It 
says: "No funds provided directly . . . shall be 
expended for sectarian worship, instruction, or 
proselytization" (italics supplied). Aside from 
the enforcement problem, this language means 
that only contracted agencies would be under 
the prohibition. If the social services were 
funded by vouchers, certificates, or any other 
form of indirect payment, the prohibition men-
tioned in the statute would not be operative.' 
Furthermore, it does not limit services, just 
money. That means that volunteers, even 
though working in the context of the state-
financed religious social entity, would not be 
under the limitations in the law. The nation 
would be right back in the situation of the gov-
ernment impermissibly supporting and endors-
ing a pervasively sectarian institution. 

Furthermore, the guidelines for charitable 
choice" clearly agree with the previous para-
graph: the prohibition against worship and 
proselytization are not operative when the ser-
vice is provided through vouchers or certificates. 
That assertion is based on three Supreme Court 
decisions, Witters v. Washington Department of 
Services for the Blind," Zobrest v. Catalina 
Foothills School District," and Mueller v. Allen." 
Witters was about a young man who used state 
vocational rehabilitation money to pay tuition 
to a Bible college at which he was studying for 
the ministry. Obviously, the Bible school at 
which he was studying was a "pervasively sectar-
ian" institution. But the Supreme Court held 
that such use of state money was not a violation 
of the Establishment Clause. In Zobrest, federal 
and state monies were made available through 
the Individuals with Disabilities Education Act26  
to pay for a sign language interpreter for a deaf 
student in a Catholic parochial school. The 
Court ruled that the fact the government-paid 
interpreter was signing religious as well as secu- 
lar subjects was not a violation of the 
Establishment Clause. Mueller involved a tax 
plan in which every parent who had children in 
school could deduct an amount from their state 
income tax, no matter whether their children 
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attended a public, private, or parochial school." 
The Supreme Court ruled that even though 
some parents were able to apply money they had 
saved through tax deduction to the tuition of 
church-related schools, the Establishment 
Clause was not violated. 

The reason for these decisions is that the 
laws in question had secular purposes: either to 
aid students with disabilities or to be general tax 
provisions. They had no specific religious com-
ponent. What injected a religious dimension 
into the case was the decision of the beneficiary 
(student, taxpayer), rather than state action. 
"Any aid provided under Washington's program 
that ultimately flows to religious institutions 
does so only as a result of the genuinely inde-
pendent and private choices of aid recipients... . 
The decision to support religious education is 
made by the individual, not by the State." The 
Guide to Charitable Choice asserts that the fact 
that voucher holders would decide whether to 
go to religious or secular providers guarantees 
the legality of the program." 

However, the reason that a religious com-
ponent was injected into the aid program was 
the decision of the client, rather than the state. 
The laws in question were just general welfare 
laws. It was only by happenstance, the desire of 
the client, that a religious institution was 
involved. The Court, in Witters, noted that 
Washington's vocational rehabilitation law 
made aid generally available to the disabled 
without reference to whether the institution 
providing aid was sectarian or nonsectarian, 
public or private; it was not skewed toward reli-
gion because it took no notice of it. 
Furthermor-, it provided no financial incentive 
for students to pursue religious education." 
The justices, in Zobrest, described the 
Disabilities Education Act in virtually the same 
way and summarized it in this way: "We have 
consistently held that government programs 
that neutrally provide benefits to a broad class 
of citizens defined without reference to religion 
are not readily subject to an Establishment 
Clause challenge just because sectarian institu-
tions may also receive an attenuated benefit."' 

Yet the link between the charitable choice 
and these cases isn't so clear-cut. Unlike the 
laws in these three cases, the charitable choice 
legislation deals specifically with religious orga-
nizations. Although, theoretically, faith-based 
providers are among a variety of nongovern-
mental providers authorized to receive govern-
ment funds under the charitable choice plan,  

they are the centerpiece of the scheme. To use 
the language from Zobrest, it simply is not the 
case that the new welfare program is designed 
"without reference to religion:' To use the lan-
guage from Witters, it is not the case that the 
charitable choice legislation was drawn up 
without reference "to the sectarian-nonsectarian, 
or public-nonpublic nature of the institution 
benefited." Finally, Witters said the vocational 
educational law provided no financial incentive 
for the student to enroll in the Bible school. 
Here it relied on Committee for Public Education 
and Religious Freedom v. Nyquist, which held 
that a tax deduction plan that could be used to 
pay for tuition in parochial schools was uncon-
stitutional only because it provided a state 
financial incentive for parents to send their chil-
dren to church schools." The lesson of Nyquist 
and 'Witters is that it is impermissible, unconsti-
tutional, for the state to provide financial incen-
tives for people to avail themselves of religious 
services. Yet that is precisely what the charitable 
choice concept does. 

The fact that the charitable choice legisla-
tion authorizes government money to go to 
pervasively sectarian institutions means that 
religious organizations essentially become 
arms or agencies of the state. When such an 
organization spends government money on 
social ministries, it, in effect, is deciding how 
government funds are to be administered. 
What is properly the prerogative of a govern-
ment agency is now performed by a religious 
organization. The Supreme Court has held 
that to be a violation of the Establishment 
Clause. "The core rationale underlying the 
Establishment Clause is preventing 'a fusion of 
government and religious functions.' The 
Framers did not set up a system of government 
in which important, discretionary governmen-
tal powers would be delegated to or shared with 
religious institutions." 

Many states have provisions in their consti-
tutions more restrictive in their prohibition of 
public funding of religion than is the First 
Amendment of the U.S. Constitution." The 
charitable choice statute says that it does not 
preempt any state constitution or statute that 
"prohibits or restricts the expenditure of State 
funds in or by religious organizations,"" which 
means whenever a state were to spend state 
funds in support of religious social ministries, 
restrictive state constitutions could interfere. 
But to the extent that funds expended are federal 
funds, state constitutions are preempted, i.e., 
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the expenditure of federal funds makes them 
inoperative. If it can be argued that federal 
block grants, although given to the states for 
their administration, in fact continue to be fed-
eral funds, this provision of the law is ineffective 
and irrelevant, as are state constitutions. The 
result is that government money funds projects 
of pervasively sectarian entities and state consti-
tutions may not prohibit that. But the 
Establishment Clause of the U.S. Constitution 
can, as we have seen." 

The principal argument in favor of charita-
ble choice is the failure of the former welfare sys-
tem and the desire to reduce the size of govern-
ment. Although the welfare system is enor-
mously complex, for some time there has been 
criticism that in general it has been inefficient. It 
has rewarded inactivity, supported immorality 
(children born out of wedlock), created depen-
dence upon government, and been poorly 
administered, etc. Finally, Congress has decided 
to cure those problems, along with a bloated 
government, by welfare reform legislation. 
However, if government is no longer to be the 
principal provider of welfare services, who will 
step into the breach? Many argue that religious 
organizations, some of whom already have expe-
rience in large-scale charitable work, are per-
fect." That conclusion, accompanied by (even 
fed by) a proaccommodationist attitude in 
much of Congress, has led to the idea that faith-
based charities, along with private ones, will be 
fitting replacements for government social ser-
vices. The result has been charitable choice. 

Those opposed to charitable choice can 
agree that religiously based social agencies have 
made significant contributions to society and 
that they could play a larger role in society. The 
problem is the infusion of government money 
into denominations, congregations, and other 
religious entities that may impose their theolog-
ical distinctives into their activities so that, in 
fact, the government is supporting and promot- 
ing religious faith. Government money comes 
from taxpayers, and taxpayers should not be 
compelled to pay for religious worship and 
social ministries. Because of the great variety of 
religious groups, it is inevitable that taxpayers 
would be supporting theologies they may 
strongly object to. 

This infusion of government money raises 
other public policy problems as well. For 
instance, when the government, at whatever 
level, provides money or other resources to 
agencies, it also regulates those agencies. Indeed,  

citizens ought to expect the government to 
demand accountability of the resources it dis-
tributes. But when pervasively sectarian reli-
gious entities are the subject of that regulation, 
problems come. As the result of this legislation, 
government officials will intrude into the opera-
tion of the social ministries of religious entities.' 
The nature of that regulation will likely vary, 
depending on the type of social service provided 
and its recipients. But government officials will 
have some say about how the money is spent, 
given that it is, after all, its money.4° Charitable 
choice ensures that religious entities that accept 
the funds will lose autonomy. 

Federal law prohibits employers from dis-
criminating in hiring and employment. 
However, religious entities are exempted from 
that requirement,' an exemption written into 
the law at the request of religious groups. The 
point is that religious institutions have the right 
to insist that their employees' religion be consis-
tent with their own.42  However, this discrimina-
tion was understood to be characteristic of the 
internal workings of religious organizations. In 
short, there was no government money 
involved. But the charitable choice law says that 
a religious entity's exemption should not be 
affected by the fact that it receives government 
funds." This means that people paid with tax-
payer funds are exempt from the nondiscrimi-
nation laws to which all other employers and 
employees are subject; it is, in short, govern-
ment-sponsored discrimination. 

What if a welfare recipient objects to the 
religious character of the entity from which 
she/he is to receive benefits? This may be 
because the recipient is not religious or is of a 
different religion from the entity dispensing the 
benefits. The law provides that the state is 
obligated, within a reasonable time, to provide 
"assistance from an alternative provider that is 
accessible to the individual and the value of 
which is not less than the value of the assistance 
which the individual would have received.' 

Yet this provision has two problems. One is 
that the law does not require that the state notify 
the objecting recipient of the available alterna-
tive, i.e., if the recipient does not think to ask, 
he/she may not be directed to the alternative 
source of benefits." The other problem is that in 
small or rural communities there may not be 
accessible alternative providers, so that a person 
may be compelled, by geographic circum-
stances, to receive religiously laden benefits from 
a religion in which he/she does not believe. 
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As noted above, an argument for charitable 
choice is that faith-based agencies have 
resources to help people that the government 
does not have. They have charity based on love 
and compassion. They are concerned for the 
whole person, not just the comforts of the body 
but the spirit. In the words of Texas governor 
George W. Bush, a leading advocate of charita-
ble choice: "Government can hand out money, 
but it cannot put hope in our hearts or a sense 
of purpose in our lives. It cannot bring us peace 
of mind. It cannot fill the spiritual well from 
which we draw strength from day to day. Only 
faith can do that." What better way to serve the 
welfare of the needy, then, than for the state to 
be the enabler of faith-based entities to provide 
this welfare for the whole person through gov-
ernment funds given to those providers?" 

Of course, "religiously affiliated" agencies 
have received government aid for years. 
Charitable choice thinking is that religious enti-
ties should not have to set aside, suppress, or 
hide their theological characteristics in order to 
receive government funds to undergird their 
charitable activities. It is those very theological 
dimensions that give faith-based charities their 
unique ability to help persons wholistically, to 
deal with the hurting out of compassion rather 
than just out of duty. 

The argument here is not to deny that reli-
gious entities may have motivations and "tools" 
to use in charitable work that are different from, 
and perhaps superior to, those of government 
agencies. The argument is whether it is proper 
for the government to become partners with 
religious institutions in providing those ser-
vices. From constitutional and public policy 
perspectives, the answer is clearly no. From the 
theological perspective, the answer also has to 
be no. The problem is that charitable choice, in 
aiding lawmakers in downsizing government, 
has moved government into the precincts of 
faith. With this concept, government, in its 
interface with religious institutions, has been 
dramatically upsized. 

What are the implications of this situation 
for religious institutions? There is the potential 
for government regulation and loss of institu-
tional autonomy, mentioned earlier. But there is 
also the potential for the loss of institutional 
vitality. When the government comes to help 
the churches do their work, the churches lose 
integrity. They no longer get to make all the 
decisions about how their missions shall be con-
ducted. Their members may think that with  

government money funding the social min-
istries, it is no longer necessary to give contri-
butions to the churches. And what if, in some 
future time, after religious institutions have 
depended on government resources and the 
contributions of the faithful have been reduced 
or dried up, Congress reduces or eliminates 
charitable choice or, as is likely to happen, it is 
declared unconstitutional? What happens to 
the social ministries and the needy then? 

Advocates of charitable choice think of it as 
a new, more friendly, attitude of government 
toward religious institutions. Yet in the words 
of John Leland, the eighteenth-century Baptist 
minister who vigorously lobbied the 
Constitutional Convention to include a provi-
sion on religious liberty: "Experience . . . has 
informed us that the fondness of magistrates to 
foster Christianity has done it more harm than 
all the persecutions ever did. Persecution, like a 
lion, tears the saints to death, but leaves 
Christianity pure: state establishment of reli-
gion, like a bear, hugs the saints, but corrupts 
Christianity." 

Experience has taught that a boundary 
between church and state works to the advan-
tage of both. And though defining that bound-
ary hasn't always been easy, something such as 
charitable choice (no matter how well-inten-
tioned), if not actually erasing it, does indeed 
make it almost impossible to find. 

FOOTNOTES 

'The clearest expression of this notion in Supreme Court lit-
erature is Chief Justice William Rehnquist's dissent in 
Wallace v. Jaffree 472 U.S. 38 at 91 (1985). A scholarly pre-
sentation of accommodationism is Robert L. Cord, 
"Church-State Separation: Restoring the 'No Preference' 
Doctrine of the First Amendment," Harvard Journal of Law 
and Public Policy 9 (Winter 1986): 129-172, or his book, 
Separation of Church and State: Historical Fact and Current 
Fiction (New York: Lambeth Press, 1982). See Barry 
Hankins, "The Terrible `A' Word," Liberty: A Magazine of 
Religious Freedom 93 (May/June 1998): 16-21. This useful 
article both explicates accommodationism and exposes its 
inherent flaw. 

'The clearest expression of this view in Supreme Court lit-
erature is the famous paragraph, that begins "The 'estab-
lishment of religion' clause of the First Amendment means 
at least this: ...", by Justice Hugo Black in Everson v. Board 
of Education 330 U.S. 1 at 15-16. A scholarly presentation of 
separationism is Leonard W. Levy, "The Original Meaning 
of the Establishment Clause of the First Amendment," in 
James E. Wood. Jr., ed. Religion and the State: Essays in 
Honor of Leo Pfeffer (Waco, TX: Baylor University Press, 
1985), 43-83 or his book, The Establishment Clause: Religion 
and the First Amendment (Chapel Hill: University of North 
Carolina Press, 1994). 

'Officially entitled the "Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996." Section 604a, the 
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section of the statute under investigation here, is entitled 
"Services Provided by Charitable, Religious, or Private 
Organizations." 

'42 U.S.C. 5 604a (b), (d)(1)(2) 

'So, in the charitable choice debate, the operative terms to 
delineate types of entities that might receive government 
funds are "religiously affiliated" and "pervasively sectarian." 
The former is an agency that is related to a denomination or 
congregation but does not disseminate religious doctrine to 
those with whom it interacts. "Pervasively sectarian" enti-
ties do impart theological material and may even try to con-
vert those with whom they interact. "Religiously affiliated" 
social agencies have traditionally received government 
funds while "pervasively sectarian" ones have not and, it will 
be argued, should not. 

'42 U.S.C. § 604a (c), (i). 

'This is most clearly expressed in Watson v. Jones 80 U.S. 679 
at 728 (1872): "The law knows no heresy, and is committed 
to the support of no dogma, the establishment of no sect," 
and Epperson v. Arkansas 393 U.S. 97 at 103-104 (1968): 

Government in our democracy, state and national, 
must be neutral in matters of religious theory, doctrine, and 
practice. It may not be hostile to any religion or to the 
advocacy of no-religion; and it may not aid, foster, or pro-
mote one religion or religious theory against another or 
even against the militant opposite. The First Amendment 
mandates governmental neutrality between religion and 
religion, and between religion and nonreligion. 

In the next paragraph it quotes the passage from 
Watson v. Jones quoted above. See also United States v. 
Ballard 322 U.S. 78 (1944). 

°Everson v. Board of Education 330 U.S. 1 at 16. 

'By Everson itself (government-paid transportation to 
parochial schools as public welfare); Board of Education v. 
Allen 392 U.S. 236 (1968) (state-approved books for parochial 
schools); Wolman v. Walter 433 U.S. 229 (1977) (state-sup-
ported standardized testing and scoring, diagnostic services, 
neutral-site therapeutic services for parochial school stu-
dents); Mueller v. Allen 463 U.S. 388 (1983) (tax deduction for 
parents of students in public and parochial schools). 

1°487 U.S. 589 (1988). 

"Bowen v. Kendrick 487 U.S. 589 at 604-605: 
There is no requirement in the Act that grantees be 

affiliated with any religious denomination, although the Act 
clearly does not rule out grants to religious organizations. 
The services to be provided under the AFLA are not reli-
gious in character, nor has there been any suggestion that 
religious institutions or organizations with religious ties are 
uniquely well qualified to carry out those services. 

Or, again, at 614-615: 
In this case, although there is no express statutory 

limitation on religious use of funds, there is also no inti-
mation in the statute that at some point, or for some 
grantees, religious uses are permitted. To the contrary, the 
1984 Senate Report on the AFLA states that "the use of 
[AFLA] funds to promote religion, or to teach the religious 
doctrines of a particular sect, is contrary to the intent of 
this legislation." 

"Bowen v. Kendrick 487 U.S. 589 at 609-610. At the place of 
the ellipsis in the quote, the Court came closest to defining 
"pervasively sectarian." It quoted Hunt v. McNair 413 U.S. 
734 at 743 (1973): 

Aid normally may be thought to have a primary effect 
of advancing religion when it flows to an institution in 
which religion is so pervasive that a substantial portion of 
its functions are subsumed in the religious mission. 

To support its view, the Court referred to a govern-
ment aid to parochial school case, Grand Rapids School 
District v. Ball 473 U.S. 373 (1985), which denied the aid to 
the schools because they were "pervasively sectarian." In 
Grand Rapids, at 385, the Court made a statement that is 
right on the target of charitable choice: 

Although Establishment Clause jurisprudence is char-
acterized by few absolutes, the Clause does absolutely pro-
hibit government-financed or government-sponsored 
indoctrination into the beliefs of a particular religious faith. 
Such indoctrination, if permitted to occur, would have dev-
astating effects on the right of each individual voluntarily to 
determine what to believe (and what not to believe) free of 
any coercive pressures from the State, while at the same time 
tainting the resulting religious beliefs with a corrosive secu-
larism. (emphasis added). 

A case the Court did not cite, but easily could have to 
make the same point, is Church of Jesus Christ of Latter-Day 
Saints v. Amos 483 U.S. 327 at 337: 

A law is not unconstitutional simply because it allows 
churches to advance religion, which is their very purpose. For 
a law to have forbidden 'effects' under Lemon, it must be fair 
to say that the government itself has advanced religion through 
its own activities and influence (emphases in original). 

(The Lemon to which the Court refers is Lemon v. 
Kurtzman 403 U.S. 602 (1971), which, at 612- 613, says that, 
for a government program to be constitutional under the 
Establishment Clause, it must have a secular purpose, must 
have a primary effect that neither advances nor hinders reli-
gion, and must not create excessive entanglement between 
government and religion.) 

To the extent that, under the charitable choice con-
cept, government funds pervasively sectarian entities that 
do not impair the religious nature of the organizations (42 
U.S.C. § 604a [b]), the government itself is advancing reli-
gion, clearly prohibited according to this statement from 
Amos. 

"Bowen v. Kendrick 487 U.S. 589 at 618-622. 

"42 U.S.C. § 604a (b). 

"42 U.S.C. § 604a (d)(1). 

"42 U.S.C. § 604a (d)(2)(A)(B). 

"42 U.S.C. § 604a (c) says that state programs to provide 
social services may utilize religious entities "so long as the 
programs are implemented consistent with the 
Establishment Clause of the United States Constitution?' 
The argument here is that the other provisions of the act, 
especially those covered by footnotes 14-16, authorize rela-
tionships between pervasively sectarian entities and govern-
ment that are not consistent with the Establishment Clause. 

"42 U.S.C. 5 604a (j). 

"See Walz v. Tax Commission of the City of New York 397 U.S. 
644 (1970). 

"Lemon v. Kurtzman 403 U.S. 602 (1971) (state surveillance 
of teachers, paid, in part, with state funds, in parochial 
schools to see whether they are teaching religion is excessive 
entanglement). 

"On May 7, 1998, Sen. Ashcroft, R-MO, introduced in the 
Senate the "Charitable Choice Expansion Act of 1998," S. 
2046. In § 3(i) he changed the language to read "No funds 
provided through a grant or contract .. . shall be expended 
for sectarian worship, instruction, or proselytization." That 
broadens the prohibition, but theoretically social services 
provided through vouchers could still evangelize, etc. It is 
important to notice that S. 2046 is only a bill it has not been 
enacted into law. 
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"A Guide to Charitable Choice: The Rules of Section 104 of the 
1996 Federal Welfare Law Governing State Cooperation With 
Faith-based Social-Service Providers (Washington, D.C.: The 
Center for Public Justice; Annandale, VA: The Christian 
Legal Society's Center for Law and Religious Freedom, 
1997), 22-23. 

"474 U.S. 481 (1986). 

24509 U.S. 1 (1993). 

"463 U.S. 388 (1983). See A Guide to Charitable Choice, 23, 
note 11. 

"20 U.S.C. § 1400 et seq. and, in terms of this case, Ariz. Rev. 
Stat. Ann.§ 15-761 et seq. (1991 and Supp. 1992). 

"Minn. Stat. 5 290.09(22). 

"Witters v. Department of Services for the Blind 474 U.S. 481 
at 487, 488. 

29A Guide to Charitable Choice, 23, note 12: 
In the case of vouchers or certificates, the chain of cau-

sation between government and a faith-based provider is 
broken, precluding any possible government endorsement 
of religion. In such indirect financial relations, how the 
funds are ultimately used is irrelevant for purposes of the 
establishment clause.... 

"See 474 U.S. 481 at 487-488. 

"509 U.S. 1 at 8. 

"474 U.S. 481 at 487. 

"413 U.S. 756 (1973). 

"Larkin v. Grendel's Den 459 U.S. 116 (1982) at 126-127. 
The quotation is from Abington School District v. Schempp 
374 U.S. 203 (1963) at 222. See also Board of Education of 
Kiryas Joel Village School District v. Grumet 512 U.S. 687 
(1994), which reached the same conclusion. 

"Article I, 5 7 of the Texas Bill of Rights says: 
No money shall be appropriated, or drawn from the 

Treasury for the benefit of any sect, or religious society, the-
ological or religious seminary; nor shall property belonging 
to the State be appropriated for any such purposes. 

See Regina Reaves Hayden, ed., Stars in the 
Constitutional Constellation: Federal and State Constitutional 
Provisions on Church and State, annotated by Steven K. 
Green, Esq. (Silver Spring, MD: Americans United 
Foundation, 1993), 119 Edd Doerr and Albert J. Menendez, 
Religious Liberty and State Constitutions (Buffalo, NY: 
Prometheus Books, 1993), 89. 

"42 U.S.C. § 604a (k). 

"However, at the time of this writing no constitutional chal-
lenge of the charitable choice concept has been initiated. 

"A clear articulation of this is the following from a docu-
ment laying out the principles of charitable choice: 

We must move beyond `devolution'—merely passing 
duties between different levels of government—and embrace 
reform that sparks cooperation between government (at 
whatever level) and the institutions of civil society. We must 
think anew about the relationship between government and 
non-government, and, ultimately, vest power beyond gov-
ernment back to individuals and social institutions. We 
must offer a vision of rebuilding—and remoralizing—dis-
tressed communities, not through government, but through 
the ideals and civilizing institutions that nurture lives and 
transmit values. ... 

Dynamic cooperation between government and faith-
based charities, far from offending our principles, does 
much to honor our time-honored spirit of religious liberty. 
Ignoring this principle of co-responsibility does immense  

harm both to the institutions of civil society and to the 
intended 'beneficiaries' of social programs. This is about 
letting churches, synagogues, mosques, etc., do what 
Scripture requires—to feed the hungry, clothe the naked, and 
heal the sick (emphasis in original). 

Faith in Action . . . : A New Vision for Church-State 
Cooperation in Texas (Austin, TX: Governor's Advisory Task 
Force on Faith-Based Community Service Groups, 
December 1996), viii. 

"42 U.S.C.§ 604a (h)(1) requires that any religious organi-
zation participating in charitable choice "shall be subject to 
the same regulations as other contractors to account in 
accord with generally accepted auditing principles for the 
use of such funds provided under such programs." 
However, it must be acknowledged that the law, in 5 
604a(h)(2), says that if the religious "organization segregates 
Federal funds provided under such programs into separate 
accounts, then only the financial assistance provided with 
such funds shall be subject to audit." The proposed modifi-
cation of the charitable choice law, S. 2046, § (g)(2), requires 
that government funds be segregated into separate accounts, 
with the same implications for audit. Even here, however, 
although there will not be a comprehensive audit of the reli-
gious entity's fisc, there will be an audit and the government 
is still suggesting how the religious entity should manage its 
resources. Such segregation of funds does not eliminate the 
problems described in the text. 

'This concept, and language, is derived from a clinching 
argument of the Supreme Court denying Native Americans 
the right to use government (but their ancestral) land for 
religious services. Cf. Lyng v. Northwest Indian Cemetery 
Protective Association 485 U.S. 439 at 453 (1988): "Whatever 
rights the Indians may have to the use of the area, however, 
those rights do not divest the Government of its right to use 
what is, after all, its land" (emphasis in original). 

"42 U.S.C. 5 2000e-1 (a). 

"This ability of religious groups to show preference on the 
basis of religion in employment was challenged as a viola-
tion of the Establishment Clause. The Supreme Court dis-
agreed and upheld the privilege in Church of Jesus Christ of 
Latter-Day Saints v. Amos 483 U.S. 327 (1987). 

"42 U.S.C. 5 604a (f). 

"42 U.S.C. § 604a (e)(1). 

"The proposed modification of the Charitable Choice law, 
S. 2046, 5 3(e)(2), requires that the state notify an objecting 
recipient of available alternatives. 

"Faith in Action . . . : A New Vision for Church-State 
Cooperation in Texas, p. v. 

"This is well-expressed in Texas' rationale for charitable 
choice: 

Religiously-inspired social action embraces strategies 
that often elude "professionals." No alternative approach to 
the cultural crisis we face holds greater promise. Faith-
anchored institutions offer values and moral belief. They 
work at a deep, redeeming level. They appeal to matters of 
the heart and soul. They renew human connections and 
replace often-distant bureaucracies with individual com-
mitment. They give people what they need spiritually to 
lead lives of dignity and self-reliance. 

Faith in Action . . . : A New Vision for Church-State 
Cooperation in Texas, p. x. 

"L. F. Greene, The Writings of the Late Elder John Leland 
(New York: G. W. Wood, 1845; reprint, Arno Press, 1970), 
278, quoted in Edwin S. Gaustad, "A Disestablished Society: 
Origins of the First Amendment," Journal of Church and 
State 11 (Autumn 1969): 414. 
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As a result of the Welfare Reform 
Act of 1996 and its "charitable 
choice" provision, churches and 
their faith-based social service 
agencies are poised for what 

supporters refer to optimistically as a new era of 
partnership between church and state.' Yet his-
tory is riddled with similar well-intended 
attempts at this type of partnership, which usu-
ally result in disaster for the churches. Even the 
great Reformer Martin Luther found his own 
carefully crafted partnership with the state no 
match for government officials with their own 
designs. His story, though five centuries old, 
remains eerily contemporary in its implications. 

Luther on Church and State 
Many erroneously believe that Martin 

Luther approved of or even designed 
Germany's state-church system. On the con-
trary—he actually attempted to protect the 
church from state interference. In the 1520s he 
developed the "two kingdoms" or "two regi-
ments"' position. Specifically he divided the 
functions of church and state according to spir-
itual and temporal authority, the two regi-

ments. The church, quite naturally, had 
authority in matters spiritual, the inward 

concerns of the soul. The state had 
authority over the temporal or external 

matters of behavior. Church authority 
rested in the hands of ministers, not the 

state, yet the church needed the state and its 
magistrates to maintain law and order, for 

without social stability neither the church nor 
any other social institution could function well. 

This position may seem to imply the sort 
of separation of church and state found in 
modern America. The church does its thing 
and the state does its; as much as possible the 
two leave each other alone. However, Luther 
did not make much of a distinction between 
the civil and the sacred, or what we today 
would call the secular and the religious. 
Rather, for him, the important distinction was 
inward (spiritual) versus outward or external. 
But external matters could still be religious, 
and all external matters were subject to the 
magistrate's jurisdiction. 

Barry Hankins is associate director of the J. M. 
Dawson Institute of Church-State Studies, Baylor 
University, Waco, Texas. 

Welfare Reform 
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Thus, there were laws against not only an 
external matter such as adultery, but also blas-
phemy, because this clearly outward act could 
potentially disrupt civil peace. So church and 
state were two distinct institutions with differ-
ent responsibilities, but the state could—and, in 
fact, did—supervise a number of religious acts 
so long as they were external. The crucial ques-
tion is What religious acts are strictly internal 
and therefore off-limits to the state? 

Whatever the answer, Luther never envi-
sioned or countenanced state control of the 
churches. That, for him, was a horrifying 
prospect. In Luther's theory the state was to 
have little authority over the church and cer-
tainly no authority within it. The state had the 
authority to police only the outward actions of 
individual believers, different from setting policy 
within the churches. 

However, as the Protestant Reformation 
proceeded in the German territories of the 
1520s, Luther and other leaders found that it 
was much easier to strip away Catholic practices 
within parishes than to replace them with new 
measures in an orderly fashion. Luther first 
learned this lesson when he returned to 
Wittenberg after a year hidden in the Wartburg 
Castle (the authorities had proclaimed him an 
outlaw at the Diet of Worms in 1521). Upon his 
return home he found that the common people 
were taking into their own hands what they per-
ceived to be the reformation of Catholic church-
es, actions that often were manifest in the form 
of disorderly mobs entering church buildings 
and smashing images and other Catholic arti-
facts deemed unacceptable to Protestants. 
Luther, a law-and-order man who believed that 
all things should proceed methodically and with 
proper backing from legitimate authorities, 
chided his people for acting in an unauthorized 
manner. 

The question then became Who shall guide 
the churches in their new Protestant direction? 
Here two loopholes in Luther's church-state 
theory appeared. While always maintaining that 
the state should not have authority in spiritual 
matters, Luther also argued that the church 
should not shun the aid of the magistrate when 
offered in good faith. Luther believed that the 
state could act as the "nursing father to the 
church," provided that the state was represented 
by a well-meaning Christian magistrate. 

The second loophole was Luther's analogy, 
first articulated in his Address to the Christian  

Nobility (1520), that whenever a fire breaks 
out, those best positioned to douse it ought to 
do so even if they are not firefighters. This idea 
foreshadowed Luther's later concept of "emer-
gency bishop," which held that the magistrate 
can act as overseer for the church in an emer-
gency, such as the situation in the 1520s. Once 
Catholicism and its system of bishops had been 
eliminated from various German territories, 
there was nothing to put in its place. Who then 
would oversee the churches? The need 
appeared dire as the Reformation had spread 
rather haphazardly from Wittenberg. In some 
parishes the old Mass was still being used; in 
others financial matters were in disarray; and 
in others the clergy were almost wholly without 
theological education (it was discovered that 
one pastor thought the "Ten Commandments" 
was a new book). Even more pressing, per-
haps, was the question of how to ensure that 
property formerly under the jurisdiction of the 
Catholic Church be not expropriated by wily 
nobles and used for their own profane purpos-
es.' Luther's firefighter analogy suggested that 
in this sort of situation, the magistrates were in 
the best position to lend immediate over-
sight—to put out the fire, as it were. They or 
their representatives could act as temporary 
overseers to ensure that reform of the churches 
proceeded smoothly. 

During this burgeoning emergency, Elector 
John of Saxony came to power in 1524. John 
was a Luther supporter and fervent Protestant. 
This combination of ecclesiastical need and a 
supportive, Protestant magistrate led Luther 
and his allies to modify their previous views on 
church and state and adopt emergency mea-
sures. The elector accepted Luther's request to 
help the church but suggested that Luther him-
self come up with a plan to implement it. So 
Luther and his right-hand man, Phillip 
Melanchthon, devised what came to be called 
the "Visitations." This was actually a revival of 
the medieval visitations to parishes conducted 
by Catholic bishops who were charged with 
oversight authority. The new twist in the 
Lutheran visitations was the participation of 
the state.' Whereas in the medieval procedure 
bishops of the church did the visiting, in Luther 
and Melanchthon's plan the magistrates would 
appoint visitors. The two reformers collaborated 
on a manual entitled Instructions for the Visitors 
of Parish Pastors in Electoral Saxony, with Luther 
writing the preface and Melanchthon writing 
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the actual body of the work. The plan became a 
model for most other German territories and 
even non-German and non-Protestant lands 
revived the visitations.' Luther's preface reveals 
the kinds of concerns Luther had about this 
project and the safeguards he believed necessary 
to ensure the freedom of the churches from 
state control. 

Luther articulated a hairsplitting belief that 
when the magistrate aided the church, he did so 
as a Christian and not as a magistrate. In this 
creative fiction he stipulated that Elector John 
would undertake the task of appointing visitors 
"out of Christian love (since he is not obligated 
to do so as a temporal sovereign) and by God's 
will for the benefit of the gospel and the welfare 
of the wretched Christians in his territory."' 
Continuing, Luther wrote, "May God grant that 
it may be and become a happy example which 
all other German princes may fruitfully imitate, 
and which Christ on the last day will richly 
reward."' Evidently recognizing that some 
parishes might not take kindly to the prospect 
of state-appointed agents inspecting their 
churches, Luther continued, "We hope they will 
not ungratefully and proudly despise our love 
and good intention, but will willingly, without 
any compulsion, subject themselves in the spir-
it of love to such visitation and with us peace-
fully accept these visitors until God the Holy 
Spirit brings to pass something that is better, 
through them or through us."8  

Luther's preface reads like an exercise in 
wishful thinking written by a theologian not 
wholly comfortable with what he was propos-
ing. In these quotations there is the sense that 
the visitation is not the ideal set of affairs but 
something necessary that will, one hopes, be 
superseded later by a happier arrangement. In 
the concluding paragraph to the preface Luther 
again justified the use of state authority within 
the churches by reminding the visitors who 
would be reading the instructions that the 
whole process was out of the ordinary: "While 
His Electoral Grace is not obligated [He might 
better have said "not authorized"] to teach and 
to rule in spiritual affairs, he is obligated as tem-
poral sovereign to so order things that strife, 
rioting, and rebellion do not arise among his 
subjects."9  In effect, Luther was attempting to 
tie the visitation, which smacked of state med-
dling in the internal affairs of the churches, to 
the magistrate's God-ordained duty to maintain 
law and order in external matters. 

Far from being a temporary set of circum-
stances limited by Luther's safeguards, the visi-
tations opened the door for permanent govern-
ment intervention in, and eventual control over, 
the Lutheran churches of Germany. Within a 
short time the concept of visitors had evolved 
into superintendents, then a consistory made 
up of theologians and state officials. Once this 
pattern of government intervention had been 
set, other magistrates simply began to introduce 
church reforms themselves, assuming that as 
the governing power they had authority over 
the churches in their territories.' 

Twenty years after the first Instruction 
Luther—in the year preceding his death—wrote 
a preface for another edition for another diocese. 
The emergency measure had become perma-
nent. Within a generation or so of Luther's death 
the Lutheran churches of Germany had become 
state churches, under the auspices of the magis-
trates. Luther never desired this, but as several 
Reformation scholars have written, Luther's well-
intended policies allowed the magistrates into 
the churches through the back door." 

Implications for Today 
Though no good historian believes that 

history repeats itself, and though all good schol-
ars accept that the lessons of history are hard to 
come by (if they can be learned at all), there are 
some striking parallels between the Lutheran 
situation of the sixteenth century and current 
calls for government funding of faith-based 
social services and Christian schools. 

First, Luther was willing to accept the help of 
his magistrate (i.e., his government) largely 
because Elector John was a believer willing to 
help. John's predecessor had supported Luther 
politically, but John himself was a fervent 
Protestant who cared deeply about the church. 
His offer, therefore, was nearly irresistible for 
Luther, especially when the Reformation ran into 
the trouble outlined above. 

Much like Luther, many religious conserva-
tives today seem much more willing to link up 
with government now that the Republican 
Party controls Congress. For the Religious 
Right, the Republican Party is the Elector John, 
the religion-friendly government. Whereas in 
the past the stock and trade of most evangelical 
and fundamentalist political activists has been 
to attempt to reign in the overbearing leviathan 
(the federal government) this effort is now 
accompanied by the paradoxical hope that gov- 
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ernment can be made more accommodating 
toward religion, and that its funds can be used 
to help religious institutions do their jobs. Like 
Luther's attitude toward Elector John, many 
Christians today are less wary of a Republican 
government in the nineties than the welfare 
state of the sixties and seventies. They are ready 
for a church-state partnership. 

A second similarity between Luther's situa-
tion and the present concerns the concept of an 
emergency situation. Just as Luther envisioned 
a crisis that only the government was well situ-
ated to address, so today many who support the 
Charitable Choice provision of the 1996 
Welfare Reform Act argue that social justice 
demands this new partnership between church 
and state. Those in this camp are by no means 
confined to the Religious Right. Rather, some 
are progressive members of the evangelical Left. 
Ronald Sider of Evangelicals for Social Action 
and Jim Wallis of Sojourners have spent their 
careers working to bring justice for the poor; 
they have earned the right to be heard on issues 
related to poverty and discrimination. Unlike 
Religious Right spokespersons, these social jus-
tice evangelicals and some progressive 
Catholics have not been part of the political 
conservatism that usually opposes government 
welfare programs. Rather, they have always 
argued that government has a role to play in the 
alleviation of poverty. They see the govern-
ment as being in the best financial position to 
deal with massive poverty and injustice, but the 
churches have the spiritual resources that are 
needed for a wholistic approach to these social 
problems." So the near-crisis proportions of 
social dislocation and injustice, combined with 
the need for both funds and spiritual resources 
to address these problems, seem to have created 
an emergency situation that can be addressed 
only by mobilizing the efforts of church and 
state in tandem. 

A third consideration is that Luther and his 
cohorts argued that the visitations would really 
be a function of the church. This was Luther's 
creative fiction, his way of convincing himself 
that he really wasn't violating his own two reg-
iments theory. Rather, he was calling on the 
state merely to appoint the visitors and give 
them official status while the church would 
exercise all spiritual authority. The state's par-
ticipation was to be minimal and not intended 
to suggest that the ruler actually had authority 
to set religious policy. 

So it is with today's supporters of 
Charitable Choice. They seek the money to 
engage only in the social ministries they believe 
the emergency situation requires. "Just give us 
the money, even indirectly in the form of 
vouchers," many are arguing today, "and we will 
make more efficient social service agencies?' 
Please, no strings attached. 

These three elements, present in Luther's 
time as well as now, seem to suggest that the 
time is right for a church-state partnership pre-
viously deemed a breach of the wall separating 
church and state. But before moving too quickly, 
supporters of charitable choice should consider 
what happened in the sixteenth century. Luther 
and his supporters discovered that unintended 
consequences resulted from their partnership 
with government. 

Concerning the first point of comparison, a 
friendly government can cut two ways. Rather 
than merely appointing the visitors and step-
ping aside, John ignored the subtleties of 
Luther's preface, assumed the visitors derived 
their authority from the magistrate, not the 
church, and sent them into the churches as 
direct agents of the state. From the outset John 
called them "our authorized visitors." Luther's 
finely tuned distinctions between the authority 
of the church and that of the state was too much 
for John to grasp, and the state began exercising 
its authority over the churches in a way that 
Luther thought inappropriate and that he was 
powerless to stop. 

In the present situation those supporting 
charitable choice may want to consider the 
prospect of creeping regulation. If Elector John 
could scarcely stifle the tendency to monopolize 
all that his government touched, isn't it even 
more likely that the pervasive U.S. governmen-
tal bureaucracy will do likewise? It is not hard 
to envision an eventual department of religious 
affairs visiting, overseeing, and regulating the 
activities of churches that receive direct or indi-
rect federal funds. Church and parachurch 
organizations whose budgets rely on the money 
may find themselves with an unhappy, as 
opposed to charitable, choice of shutting down 
for lack of funds or accepting government reg-
ulation. Even the friendly magistrate usually 
wants some, if not complete, control over what 
he or she subsidizes. 

A second unforeseen consequence for 
Luther was that his own closest advisor, 
Melanchthon, proved to have somewhat differ- 
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ent church-state views. He actually believed 
that the magistrates, by virtue of their God-
ordained office, held a preeminent place in the 
churches. They were praecipuum membrum 
ecclesiae, or the principal members of the 
church. This differed from Luther's view that 
within the church the magistrate held no 
greater status than anyone else. Yet Luther's 
view that the magistrate was best positioned "to 
put out the fire" served as a prelude to 
Melanchthon's position, and Melanchthon's 
reformulation of Luther's views proved more 
influential than Luther's original position, partly 
because Luther died first." Whenever Luther's 
position proved to be an obstacle to the state, 
the state needed only to turn to Melanchthon 
instead of Luther. 

In similar fashion some who today advo-
cate charitable choice programs sincerely pro-
claim their support for separation of church 
and state. They truly believe that the govern-
ment can fund religious activities without 
assuming authority over them. But there is a 
wide variety of viewpoints within the camp 
that supports church-state partnership. Wily 
government officials can always cast about the 
ideological horizon for the theological views 
that best suit the government's purposes. 
When the safeguards against government 
intrusion are personalized instead of institu-
tionalized, it takes merely a change of person-
nel to effect momentous changes in the rela-
tionship of church and state. 

Conclusion 
The suggestion is not that the kind of 

church-state partnership being proposed today 
is likely to lead to the type of state churches 
that Germany produced. America is far too 
pluralistic and America's religious institutions 
far too insistent on equality before the law for 
a full-blown state-supported church to gain 
legal sanction. Nevertheless, those who advo-
cate the sort of changes necessary to bring 
about government funding of explicitly reli-
gious, faith-based social service agencies 
should consider past church-state partnerships 
that have gone awry. The changes being made 
now may over fundamentally alter America's 
unique church-state arrangement in ways 
more problematic for the churches than for the 
state. Luther, Calvin, Zwingli, and others who 
sought support from magistrates are known as 
the magisterial Reformers of the Protestant  

Reformation. As scholar Harro Hopfl has 
written, "indeed, all the Reformers who took 
this course soon learnt what indeed they might 
have anticipated, namely that the favor of 
princes is fitful and unreliable, and never 
comes without strings."' 
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U
.S. Supreme Court justice William 
Rehnquist's dissent in Wallace v. Jaffree (472 
U.S. 38), 1985, is considered by many (see p. 
14) one of the best historical defenses of a 
limited view of the reach and meaning of the 

Establishment Clause, a view that's increasingly gaining 
ground in American jurisprudence. Included in his dissent 
is this sentence: "It is impossible to build sound constitu-
tional doctrine upon a mistaken understanding of constitu-
tional history:" 

on December 15, 1791 (Bill of Rights Day). Jefferson had 
been back in America for more than two years. 

In his next sentence Justice Rehnquist says: "His 
[Jefferson's] letter to the Danbury Baptist Association [where 
Jefferson used the "misleading metaphor"] was a short note 
of courtesy, written 14 years after the amendments were 
passed by Congress."' Jefferson's letter was, in fact, written 
on January 1, 1802; the amendments were passed on 
September 25, 1789, which is closer to 12 years than to "four-
teen years" after the amendments were passed by Congress. 

THIS HEADLINE IS 

The justice is right, for how could 
one build sound constitutional doctrine 
upon historical error? There's a great 
irony here, however, because his dissent 
is itself built on "a mistaken understand-
ing of constitutional history." In short, 
however logically paradoxical, his Jaffree 
dissent proves the point that Justice 
Rehnquist wanted to make (though 
probably not in ways that the good jus-
tice intended). 

Justice Rehnquist's first historical 
mistake comes early when, talking about 
the influence of what he called 
"Jefferson's misleading metaphor" (the 
"wall of separation between church and 
state") he declares: "Thomas Jefferson 
was of course in France at the time the constitutional 
amendments known as the Bill of Rights were passed by 
Congress and ratified by the states."' 

Wrong. The House of Representatives of the Congress of 
the United States approved the final draft of the religion 
clauses on September 24, 1789, and the Senate on September 
25, 1789 (Religious Freedom Day). Jefferson left France 
aboard the ship Anna on October 8, 1789, arrived in Virginia 
on November 23, 1789, and soon thereafter became President 
George Washington's secretary of state. Ratification occurred 

These mistakes, admittedly nitpicky 
and trivial, do, however, demonstrate a 
basic historical inaccuracy (as well as 
Justice Rehnquist's effort to question 
President Jefferson's credibility and to 
reduce the significance of his letter to the 
Baptists, which the historical record 
proves was much more than a "short 
note of courtesy" [see Liberty, January/ 
February 1997, p. 19]) that gets worse as 
the dissent continues. 

Justice Rehnquist's next sentence 
reads: "He [Jefferson] would seem to 
any detached observer as a less than ideal 
source of contemporary history as to the 
meaning of the religion clauses of the 
First Amendment."' 

To the contrary. Any detached observer or historian should 
conclude that Jefferson would be a much better source of con-
temporary history as to the meaning of the religion clauses 
than would Justice Rehnquist. After all, Jefferson was a con-
temporary of the Americans who ratified the Bill of Rights, and 
he was one of the most well-known and pivotal figures in early 
American history. The man was, after all, there when it hap-
pened, as opposed to looking back on it 200 years after the fact. 

In the attempt to establish his position regarding 
President Jefferson's "wall of separation," Justice Rehnquist 
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wrote: "When we turn to the record of the proceedings in the 
First Congress leading up to the adoption of the 
Establishment Clause of the Constitution, ... we see a far dif- 
ferent picture of its purpose than the highly simplified 'wall 
of separation between church and State?"' Justice Rehnquist 
then cites the printed version of the proceedings of the First 
Congress, commonly known as the Annals of Congress, and 
directs attention specifically to debates in the House of 
Representatives dated Saturday, August 15, 1789. "The entire 
debate on the religion clauses," he wrote, "is contained in 
two full columns of the Annals, and does not seem particu-
larly illuminating."' 

Was "the entire debate on the reli-
gion clauses . . . contained in two full 
columns of the Annals"? In his book The 
Establishment Clause constitutional his-
torian and Pulitzer Prize winner 
Leonard W. Levy wrote: "No official 
records were kept of the debate in either 
the Senate or the House. Because the 
Senate during the First Congress met in 
secret session, no reporters were present 
to take even unofficial notes. . . . No 
account of the debates [in the Senate] 
exists, and the only Senate document we 
have is a meager record of action taken 
on motions and bills. 

"The situation in the House is con-
siderably better but unsatisfactory. . . . 
The House, unlike the Senate, permitted entry to reporters 
who took shorthand notes. But these unofficial reports, 
which were published in the contemporary press, have 
numerous deficiencies. The reporters took notes on the 
debates and rephrased these notes for publication. The 
shorthand in use at that time was too slow to permit verba-
tim transcription of all speeches, with the result that a 
reporter, in preparing his copy for the press, frequently relied 
upon his memory as well as his notes and gave what seemed 
to him the substance, but not necessarily the actual phrase-
ology, of speeches. . .. The Annals of Congress was published 
in 1834.. . . The House debates, as recorded in the Annals of 
Congress for the session of the Congress that framed the Bill 
of Rights, derive from contemporary newspaper accounts, 
especially from the pages of a weekly periodical known as 
Lloyd's Congressional Register. . . . The reports of these House 
debates 'were so condensed' by the compilers of the Annals of 
Congress 'that much information about the debates was 
omitted entirely or was presented only in garbled form: 
Lloyd recorded 'skeleton' versions of speeches, which he 
could make intelligible only by imaginative and knowledge-
able editing. He used few connectives or articles, and he 
embellished considerably. Madison spoke of his 'mutilation 
and perversion: . . . Madison observed of Lloyd that he 'was 
indolent and sometimes filled up blanks in his notes from 
his memory or imagination; and added that Lloyd had  

become a 'votary of the bottle and perhaps made too free use 
of it sometimes at the period of his printed debates: 

"Thus, our record of the House debates does not neces-
sarily reveal all that was said about the Bill of Rights, nor is the 
report necessarily accurate as far as it goes. Accordingly, quo-
tations from the Annals of Congress purporting to represent a 
speaker's words must be regarded with some skepticism, a fact 
of particular importance in cases where slight changes in 
phraseology may shift the speaker's meaning, as in the debate 
on the establishment clause. Relying on one article rather than 
another in a motion that was not adopted ... is absurdly naive. 

"Finally, there is no record of the 
minutes of the special House committee 
on amendments; it was this committee 
that, using Madison's original propos-
als, drafted the version of the Bill of 
Rights submitted to the House for 
approval. Nor is there any existing 
record of the minutes of the joint 
Senate-House conference committee 
that worked out a compromise draft 
between Senate and House versions of 
the proposed amendments. . . . 

"Moreover, as a historian who scoured 
the sources has pointed out, 'the finished 
amendments were not the subject of any 
special newspaper comment, and there is 
little comment in the available corre-
spondence: . . . Because no records were 

kept of the debates, we do not know what the legislators of the 
various states understood to be the meanings of the various 
parts of the Bill of Rights. Nor has any scholar who has read 
the contemporary newspapers uncovered anything particu-
larly revealing as to these meanings. Public interest in the pro-
posed amendments was desultory, and public discussion of 
them largely confined to generalities."" 

Therefore, contrary to Justice Rehnquist's assertion, it 
would seem that the Annals of Congress do not represent "the 
entire debate on the religion clauses" in the House of 
Representatives on August 15, 1789. The Annals record of 
that debate is useful as a newspaper reporter's summary, but 
it does not provide an actual word-for-word transcript. 

Nevertheless, Justice Rehnquist relied heavily upon the 
Annals of Congress, particularly regarding a few suggestions 
that use of the word national be included in the 
Establishment Clause. In fact, despite the historical record, 
which clearly shows that the debates and the numerous revi-
sions concerning wording of the Establishment Clause 
included various suggestions (both with and without the 
idea of a "national" religion), Justice Rehnquist still declares: 
"The true meaning of the Establishment Clause can only be 
seen in its history. . . . The Framers intended the 
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Establishment Clause to prohibit the designation of any 
church as a 'national' one:' 

To the contrary. The Annals of Congress and the Journal 
of the First Session of the Senate show that use of the word 
national was only one of the suggested wordings for the 
amendment, a wording that was, in fact, rejected. Obviously, 
if the Framers intended the Establishment Clause to prohib-
it only the designation of any church as a "national" one (as 
Justice Rehnquist claims), they would have included the 
word national in text. The "true meaning" of the religion 
clauses should be determined by what was finally adopted, 
not by what was rejected! 

The last version of the religion clauses as presented by 
the House is worded as follows: "Congress shall make no 
law establishing religion, or to prevent 
the free exercise thereof, or to infringe 
the rights of conscience."' The last ver-
sion of the Senate reads: "Congress shall 
make no law establishing articles of 
faith or a mode of worship, or prohibit-
ing the free exercise of religion."" 
Neither final proposal uses the word 
national. In fact, the House version 
speaks of establishing "religion?' and the 
Senate speaks of establishing "articles of 
faith." The majority of members of the 
First Congress intended that Congress 
would have no authority to make any 
law establishing "religion" or "articles of 
faith?' terms much broader than merely 
a "national" church. The majority in 
the First Congress intended for the 
Establishment Clause to prohibit more than an official 
church or a national religion. The record of history shows 
that a majority in the First Congress wanted the 
Establishment Clause to read that "Congress shall make no 
law" establishing religion, articles of faith, or a mode of 
worship. 

The debate was over. The issue of a compromise word-
ing was submitted to a joint Senate-House conference com-
mittee, which drafted the following proposal: "Congress shall 
make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof?' 

This wording was accepted by the House on September 
24 and by the Senate on September 25, 1789. On December 
15, 1791, the Bill of Rights was ratified by the states. The his-
torical record does not support Justice Rehnquist's notion 
that the Framers of the Establishment Clause simply intended 
to "prohibit the designation of any church as a 'national' 
one." Through their representatives, the American people 
amended the Constitution to read that "religion" would not 
be established by law, a term that, though including a prohi-
bition on a "national church?' certainly extends beyond it. 

Furthermore, after adoption of the religion clauses by 
the First Congress, only one of the six members of the con- 

ference committee, which composed the final wording, left 
any specific definition as to what the Establishment Clause 
means and to what it applies. This was James Madison, who 
more than once expressed his views on the meaning of the 
Establishment Clause, views that seem to extend the 
Establishment Clause provisions far beyond Justice 
Rehnquist's position. 

In 1790 Congressman James Madison wrote: "The gen-
eral government is proscribed from the interfering, in any 
manner whatever, in matters respecting religion." 

In 1811 President James Madison wrote: "To the House 
of Representatives of the United States: 

"Having examined and considered the bill entitled 'An 
Act incorporating the Protestant Episcopal Church in the 

town of Alexandria, in the District of 
Columbia? I now return the bill to the 
House of Representatives, in which it 
originated, with the following objec-
tions: 

"Because the bill exceeds the right-
ful authority to which governments are 
limited by the essential distinction 
between civil and religious functions, 
and violates in particular the article of 
the Constitution of the United States 
which declares that 'Congress shall make 
no law respecting a religious establish-
ment.' ...This particular church, there-
fore, would so far be a religious estab-
lishment by law. 

"Because the bill vests in the said 
incorporated church an authority to 

provide for the support of the poor and the education of 
poor children of the same, an authority which, being alto-
gether superfluous if the provision is to be the result of pious 
charity, would be a precedent for giving to religious societies 
as such a legal agency in carrying into effect a public and 
civil duty." 

In 1811 President James Madison wrote: "To the House 
of Representatives of the United States: 

"Having examined and considered the bill entitled 'An 
act for the relief of . . . the Baptist Church at Salem Meeting 
House, in the Mississippi Territory? I now return the same to 
the House of Representatives, in which it originated, with the 
following objection: 

"Because the bill in reserving a certain parcel of land of 
the United States for the use of said Baptist Church compris-
es a principle and precedent for the appropriation of funds of 
the United States for the use and support of religious soci-
eties, contrary to the article of the Constitution which 
declares that "Congress shall make no law respecting a reli-
gious establishment."' 

In 1819 James Madison wrote: "The Civil Government ... 
functions with complete success; whilst the number, the 
industry, and the morality of the priesthood, and the devo- 
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tion of the people, have been manifestly increased by the 
total separation of the Church from the State." 

In 1822, James Madison wrote: "Notwithstanding the 
general progress made within the two last centuries ... , there 
remains . . . a strong bias towards the old error, that without 
some sort of alliance or coalition between Government and 
religion neither can be duly supported. . . . Every new and 
successful example therefore of a perfect separation between 
ecclesiastical and civil matters is of importance.?"5  

In an undated essay (probably 1817 or later) James 
Madison wrote: "Strongly guarded as is the separation 
between religion and Government in the Constitution of the 
United States, the danger of encroachment by ecclesiastical 
bodies may be illustrated by precedents already furnished in 
their short history. . . . 

"But besides the danger of a direct mixture of religion 
and civil government, there is an evil which ought to be 
guarded against in the indefinite accumulation of property 
from the capacity of holding it in perpetuity by ecclesiastical 
corporations. . . . 

"The Constitution of the United States forbids every-
thing like an establishment of a national religion. The law 
appointing chaplains establishes a religious worship for the 
national representatives, to be performed by ministers of 
religion, elected by a majority of them; and these are to be 
paid out of the national taxes. Does not this involve the prin-
ciple of a national establishment, applicable to a provision 
for a religious worship for the constituent, as well as of the 
representative body approved by the majority, and conducted 
by ministers of religion paid by the entire nation? 

"The establishment of the chaplainship to Congress is a 
palpable violation of equal rights, as well as of constitution-
al principles. . . . 

"If religion consist in voluntary acts of individuals 
singly, or voluntarily associated, and it be proper that public 
functionaries, as well as their constituents, should discharge 
their religious duties, let them, like their constituents, do so 
at their own expense. How small a contribution from each 
member of Congress would suffice for the purpose? How 
just would it be in its principle? How noble in its exemplary 
sacrifice to the genius of the Constitution; and the divine 
right of conscience?"" 

Madison's words show that while the Establishment 
Clause clearly forbade a "national religion?' it forbade a lot 
more as well. 

In spite of these statements from James Madison, in 
which he described applications of the Establishment Clause 
in specific terms of separating religion and government, 
Justice Rehnquist proclaims that "there is simply no historical 
foundation for the proposition that the Framers intended to 
build the 'wall of separation' that was constitutionalized in 
Everson"" and that "the 'wall of separation between church 
and State' is a metaphor based on bad history."" James 
Madison was a member of the Constitutional Convention in 
1787, he was a member of the joint Senate-House conference  

committee, and he used the word separation (just as 
President Jefferson did) in defining the meaning of the 
Establishment Clause and the Framers' intent regarding the 
Constitution and First Amendment. Interestingly enough, 
Justice Rehnquist did not refer to even one of Madison's 
above statements, which were made after the adoption of the 
religion clauses. 

The majority of justices in Wallace v. Jaffree rejected 
Justice Rehnquist's dissenting argument and understood that 
the Establishment Clause prohibits more than just a single 
official church or national religion. Wallace v. Jaffree ruled 
that the state of Alabama does not have authority to, even 
indirectly, promote "prayer" during a moment of required 
silence in public schools. The Court ruled correctly because 
the promotion of religion is not the business of government, 
and it has no authority to require "prayer" any more than it 
could by law require belief in the Trinity, infant baptism, 
transubstantiation, or Christianity. 

Justice Rehnquist's dissent creates one of these paradoxes 
that drive mathematicians and logicians crazy. It's like 
Epimenides' line: "This statement is false." If it's true, it's 
false; if it's false, it's true. But how can it be both false and 
true? The same with this dissent. Justice Rehnquist uses "a 
mistaken understanding of constitutional history" to argue 
against using "a mistaken understanding of constitutional 
history?' But how can his point be correct if what he uses to 
make it refutes the very point he's making? The dissent is 
self-refuting and, therefore, logically absurd, even if it still 
does prove his point (talk about paradox!). 

Fortunately, and for more reasons than pure logic alone, 
it was only a minority dissent, not a majority opinion. 
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